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HEALTHY COMPETITION? AN EXAMINATION 
OF THE PROPOSED HEALTH INSURANCE 
MERGERS AND THE CONSEQUENT IMPACT 
ON COMPETITION 


TUESDAY, SEPTEMBER 29, 2015 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 2:09 p.m., in room 
2141, Rayburn Office Building, the Honorable Thomas Marino 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Marino, Goodlatte, Collins, Waters, 
Ratcliffe, Bishop, Johnson, Conyers, DelBene, Jeffries, Cicilline, 
and Peters. 

Staff Present: (Majority) Anthony Grossi, Counsel; Andrea Lind- 
sey, Clerk; and (Minority) Slade Bond, Counsel. 

Mr. Marino. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law will come to order. Good afternoon, every- 
one. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. We welcome everyone to today’s hear- 
ing, and I now recognize myself for an opening statement. 

We are here today to examine the proposed mergers between the 
health insurance companies Aetna and Humana, and Anthem and 
Cigna. Collectively, they currently provide health insurance prod- 
ucts to over 85 million Americans, and they are among the largest 
health insurance companies in the country. 

Undoubtedly, it should be determined whether these transactions 
have the potential to significantly alter the competitive landscape 
of the health insurance industry. In examining this industry, it is 
important to note that the health insurance market includes a 
number of different products. There are insurance products for in- 
dividuals and families that can be purchased directly from the mar- 
ketplace, insurance that companies purchase to offer to their em- 
ployees, and government-funded insurance that private companies 
help to administer. 

These insurance products are often local in nature, since patients 
generally visit the doctors and hospitals near where they work and 

( 1 ) 
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live. However, these products are often provided by insurers with 
a strong national or regional presence. 

Aetna, Humana, Anthem, and Cigna essentially all offer the 
same variety of health insurance products. However, each company 
has a particular business line that they emphasize or specific geo- 
graphic markets in which they operate. 

Aetna is a significant provider of commercial health insurance, 
Humana places a strong emphasis on its Medicare Advantage prod- 
ucts, and Anthem and Cigna largely operate in different geo- 
graphical regions. 

Following the announcements of the proposed mergers, several 
commentators issued statements raising concerns about the two 
transactions. Associations representing hospitals and doctors are 
among that group, and they are urging the Department of Justice 
to review thoroughly the proposed deals. They appear before us 
today to express those views and provide additional detail regard- 
ing their concerns. 

We are not here today to issue any definitive judgments about 
whether DOJ should take any particular actions regarding these 
mergers. Instead, the hearing serves as a public and transparent 
platform from which we will hear from those who believe the deal 
will benefit consumers, and those who believe the merger may neg- 
atively impact competition within the health insurance market- 
place. 

I look forward to today’s discussions, and I yield back the balance 
of my time. 

The Chair now recognizes the Ranking Member of the Sub- 
committee on Regulatory Reform, Commercial and Antitrust Law, 
Congressman Johnson from the State of Georgia, for his opening 
statement. 

Congressman? 

Mr. Johnson. Thank you, Mr. Chairman, for holding this very 
important hearing. 

Today’s hearing is an important opportunity to consider the ef- 
fects of Anthem’s proposed acquisition of Cigna, and Aetna’s pro- 
posed acquisition of Humana, on consumers’ access to health insur- 
ance coverage that is both affordable and effective. I have long sup- 
ported vigorous enforcement and promotion of competition in the 
health care industry for both providers and insurers. However, as 
George Slover, Consumers Union’s senior policy counsel, noted in 
his testimony before the Senate Judiciary Subcommittee on Anti- 
trust and Consumer Protection last week, over a century of experi- 
ences demonstrate that “you cannot run the health care system on 
competition alone and just allow the free market to go where it 
will.” 

Enactment of the Affordable Care Act was recognition that com- 
petition alone did not ensure accountability in the health care mar- 
ketplace, greater savings to consumers, or equal treatment of con- 
sumers by insurance providers. Smart health care regulation was 
critical to keeping premiums down, to ending discrimination 
against Americans with pre-existing conditions, and to ensuring 
the common good for millions of consumers. After all, what good is 
having numerous options for health insurance providers, if none 
will provide coverage for treating your child’s condition? 
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It is also clear that the Affordable Care Act both depends on and 
promotes competition in the health care marketplace, as Professor 
Tim Greaney noted in our recent hearing on competition in the 
health care marketplace. Professor Leemore Dafny, a leading 
health care economist, has also testified that the smart regulation 
inherent to the Affordable Care Act promotes competition in the in- 
surance industry through a number of mechanisms, including prod- 
uct standardization and plan certification, which reduced the hur- 
dle to entry posed by the need to establish a credible reputation, 
and via health insurance marketplaces, which reduce marketing 
and sales costs, thereby raising the likelihood of entry. 

The health insurance marketplaces were explicitly designed to 
facilitate competition among insurers. We also know that since the 
first open enrollment period began in October 2013 for consumer 
exchanges, millions of Americans who were previously uninsured 
now have access to affordable care. The Affordable Care Act has al- 
ready expanded coverage, savings, and protections for millions of 
American consumers while promoting new competition. 

The Department of Health and Human Services reported in July 
that the law had slowed the growth of health care premium costs 
as new competitors enter local markets and price competitions in- 
tensify. This report on competition in health insurance market- 
places also indicates that competition has intensified across the 
country, as the number of health insurance issuers have increased 
in the most counties since implementing the Affordable Care Act. 
Not only has this increased competition arrested the growth of 
health care premiums, the influx of new plans in local markets in- 
creases the pressure on incumbent insurance issuers to moderate 
the costs of premiums. 

It is critical that we ensure that the number of new competitors 
in every market continues to grow, to drive down costs, and ensure 
that health care markets are delivering the best and most health 
care choices in every county and for every health care product in 
America. 

I look forward to learning how the proposed transactions will 
achieve these vital policy objectives. With that, I yield back. 

Mr. Marino. Thank you. 

The Chair now recognizes the full Judiciary Committee Ranking 
Member, Mr. Conyers of Michigan, for his opening statement. 

Congressman? 

Mr. Conyers. Thank you, Mr. Chairman. 

I want to welcome the witnesses, numerous but necessary for 
this important hearing, and I also welcome those concerned enough 
to attend this hearing about to take place. 

We are talking about what we do with the second largest health 
insurance company and the fourth largest health insurance com- 
pany, the third largest and the fifth largest. If consummated, these 
mergers will result in the number of large national health insur- 
ance companies going from five to three, leaving just 
UnitedHealthcare, Anthem, and Aetna. 

Proponents of these mergers make a number of arguments in 
their favor, centering on the potential for efficiencies and enhanced 
consumer services these mergers are said to offer. Moreover, they 
contend that the lack of overlap between the merging firms in most 
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geographic markets means that there should he little risk to com- 
petition in allowing these mergers to proceed. 

As we hear from the heads of the two acquiring firms as to why 
these mergers benefit competition and consumer welfare, however, 
we should keep in mind a few considerations. Begin with the two 
proposed mergers coming at a time when the health insurance 
markets seem to he already heavily concentrated. According to the 
2015 study of competition in health insurance markets conducted 
by the American Medical Association, health insurance markets in 
seven out of 10 metropolitan statistical areas are already highly 
concentrated. In almost 40 percent of the metropolitan areas stud- 
ied, one health insurer controls more than 50 percent of the mar- 
ket, as was the case in 14 States. 

Moreover, according to the study by the Commonwealth Fund 
published last month, 97 percent of markets for Medicare Advan- 
tage, a program through which private insurers provide some 
Medicare benefit, are highly concentrated. 

Prior instances of consolidation among health insurers led to in- 
creased premiums for consumers. In fact, there is no evidence that 
past health insurance mergers produced any savings that were 
passed on to consumers. 

In addition, lack of competition among health insurers could di- 
minish the quality of care that patients currently receive. In light 
of this broad concern about further consolidation in an already 
heavily concentrated industry, we have a duty to carefully examine 
some specific concerns that have been raised about these two pro- 
posed acquisitions. 

For example, consumer groups fear that the Aetna-Humana 
transaction may result in a lessening of competition in Medicare 
Advantage markets. The combined Aetna-Humana would become 
the largest Medicare Advantage insurer with overlaps in a large 
number of geographic markets. Moreover, merger critics assert that 
neither traditional Medicare nor health plans offered by providers 
are meaningful substitutes for Medicare Advantage plans, meaning 
that the potential for competitive harm in Medicare Advantage 
markets is great. 

Now with respect to the Anthem-Cigna merger, the American 
Hospital Association in particular notes that Anthem’s affiliation 
with the Blue Cross and Blue Shield system may raise competitive 
concerns, in the event the merger is consummated. The association 
asserts that the merger could further entrench the already domi- 
nant position that many Blue Cross Blue Shield plans have in 
many States. 

Also, there may be a national market for health insurance for 
large employers. Reducing the number of national competitors from 
five to three would undermine competition in that market. 

Finally, we must address the issue of whether divestitures are a 
sufficient remedy for the anticompetitive effects of these mergers. 
Because of the high barriers to entry into the health insurance 
business, critics contend, competition is unlikely to be restored once 
lost through consolidation. 

So I hope that all of our distinguished witnesses will take this 
opportunity to address these and other concerns they may have. 
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Accordingly, I look forward eagerly to their testimony and thank 
them for appearing today. 

Thank you, Mr. Chairman. 

Mr. Marino. Thank you. 

Mr. Johnson. Mr. Chairman, I would ask that a letter from U.S. 
PIRG and a statement from Consumers Union be entered into the 
record, without objection. 

Mr. Marino. So granted. 

[The information referred to follows:] 
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September 21, 2015 


Chairman Michael S. Lee 

Senate Judiciary Subcommittee on Antitrust, Competition Policy, and Consumer Rights 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 

Re; The Antliem/Cigna and Aetna/Humana Mergers 
Dear Chairman Lee: 

The undersigned consumer groups and unions have long been concerned with the 
competitive landscape within healthcare markets. As has been well-documented, our current 
fragmented, fee-for-servicc based healthcare system is broken. In order to improve healthcare, 
we must create competitive health markets that provide ample choice, high quality, and 
transparency. Through both private innovation and with the passage of the Affordable Cate An, 
there are now documented improvements in healthcare and increased access to needy patient 
populations. The industry is also shifting Medicare to value-based payments and lowering the 
growth rate of premiums. 

We write to raise our serious concerns with the proposed consolidation in the health 
insurance market.' As detailed below the proposed mergers between Anthem and Cigna and 
Aetna and Humana raise will reduce the number of major health insurers from 5-3 and will pose 
the threat of substantial harm to millions of consumers. We applaud this Committee’s review 
of these mergers and hope its scrutiny will clarify the serious competitive concerns of these 
mergers. 


' See, e. 4 ', ISavid Balio & lames Kovacs, Health Insurance Merger Frenzy: Why POJ Must Just Say Wo'. I.AW360 
(Aug. 17, 2015, 5:59 HM). hup://goo.gl/OEEcqF. 

* Sieve Stcmbcig, Health Jtuurer Mergers Signify Shift In Health Care Marketplace^ USNbW5(Aug. 21, 2015, 1:23 
AM). hUp://goo.gl/4a90rK. 

^ While this letter discusses the compdilivc inipael of the mergers, the Subcommittee should also consider die 
impact of the Blue Cross and Blue Shield Association. Anthem is a “Biuc” mark holder and thercfoie is bound by 
the rules of the assucuilioii includiDg ensuring that two-thirds of their annual revenue must be aliribuicd to the Blue 
mark. If Anthem acquires Cigna, the combination may prevent the newly merged nrra from expanding non-Blue 
business and may also require Cigna to pull out of markets tn which another Blue insurer competes. See lacqueline 
DiChiara, BCHS Licensing Agreement Questioned in Anthem Acquisition, RevCylceIKTELUGENCE (Aug. 26. 
2015), hUpr/Zgoogl/NRHoyS. 
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Cirowing consolidation within health insurance could reverse many of the gains in 
healthcare innovation. Over 72 percent of all health insurance markets arc higliiy concentrated.^ 
In small group insurance markets, for example, the average market share of the largest insurer is 
57 percent, with Alabama, the District of Columbia, Louisiana, Mississippi, North Dakota 
having dominant insurers with a greater than 80 percent share.’ Indeed, these high levels of 
concentration were part of the rea.son why legislation was necessary to bring transparency and 
competition to these markets. 

Merging four of the major insurers, the only insiuers with national scope, raise very 
serious competitive concerns. According to the American Medical Association, the mergers 
would further cause competitive harm by eliminating competition in 126 metropolitan statistical 
areas ("MSA”) and nearly two dozen stales.* As your Committee questions the parties in the 
September 22 hearing, the signors of this letter offer a list of potential issues that should be 
addressed. 

What will the Impact of the Mergers be on Premiums and Innovation? 

Consumers are concerned that the market power achieved post-mergers will allow both 
Aetna and Anthem to raise costs on consumers while simultaneoitsly eliminating innovation. 
According to one health economics expert at the University of Southern California's Schaeffer 
Center for I lealth Policy and Economics, "when insurers merge, there's almost always an 
increase in premiums.”’ There is little dispute that there is a direct correlation between insurance 
concentration and higher premiums.* In fact, evidence shows that a state’.s large.st insurance 
company can increase its rates 75 percent higher than smaller insurers within the same state.’ 

Predicting the potential competitive impact of a merger can be challenging. However, in 
this case the ‘'pa.st is prologue.” Economic studies of consummated health insurance mergers 
demonstrate a simple truth — mergers lead to premium increases and higher costs to consumers. 
The two retrospectives on health insurance merger matters have both found .significant premium 
increases post-merger." There arc no economic studies to the contrary. 


Set David W, Ummons &, Jose R. Guardado, Compeiiiioii In Health Insurance: A Comprehensive Study of US. 
Markets, AM. MkD. AssOC. (201 4). 

* Small Croup Insurance Market Competition, KAlSdR PAMII.Y POUNDATION (2014), htlp.V/goo.gl/UyyO.SJ. 

‘ States where health insurer.t are squeezing out competition. Am. MCD. ASSOC. (Sepl. 8, 2015, 6:00 AM), 
hllpi/Jgoo.gl/wUpcsJ. 

’ David Lazarus, As I lealih Insurers merge, consumers' premiums are likely to rise, L.A. TlMes(July 10, 2015 4:00 
AM), hltp7/goo gl/nF7HRS. 

* Lecinore Dal'ny. Are Health Insurances Markets Competitive?, 100 AM. UCON. Ruv. 1309 (2010). 

* Lugene Wang and Grace Gee, Issrger Insurers. Larger Premium Increases: Health insurance issuer competition 
pasl-ACA, Tlch. SCI (Aug. 1 1. 2015), available at htIp;//gao gl/9 1 8UI.O. 

11 The OOJ has challenged a health insurance merger on the theory that Ihe merger would have resulted in higher 
prices, fewer choices, and reduction in quality. See Press Release, Blue Cross Blue Shield of Michigan and 
Physicians Health Plan of Mid-Michigan Abandon Merger Plans, DOJ (March 8, 2010), hUp://goo.gl/CWpd90. 

" Set Lccraorc Dafny ei ul.. Paying a Premium on Your Premium/ Consolidation in the US Health Insurance 
Industty, 102 AM. ECON. REV 1161 (2012);seeo/so Jose Guardado el al. The Price tffecisofa Large Merger of 
Health Insurers: A Case Study of United-Sierra, 1(3) HHALTH Manaulmln'1, Pol’Y & INNOVATION I (2013) 


2 
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Proponenls of the metiers may suggest that size matters and they can achieve greater 
eflicicncies from the mergers. The antitrust laws permit efficiencies to be considered only if 
they will: (1) outweigh the competitive harm, (2) result in benefits to consumers in lower prices 
or better service and (3) there is no less anticompetitive means to achieve the same efficiencies. 
The Committee should ask whether these mergers can meet these standards. In any case, again 
the past makes us cautious about these claims. There is no evidence that past health insurance 
mergers produced significani efficiencies that benefitted consumers. 

The insurers might argue they will secure greater buying power (.“monopsony power”), 
and this will enable them to lower reimbursement rates to dominant providers and pass these 
savings along to consumers.'^ There arc no studies nor evidence that this increased power has 
led to lower premiums. As noted by Thomas Grcaney, a leading health antitrust scholar, there is 
acmally “little incentive [for an insurer] to pass along the savings to its policyholders.”'’ 

Regulation alone will not protect consumers from competitive harm. Any argument 
regarding regulatory structure controlling an insurer’s ability to raise premium prices, including 
medical Toss ratio ("MI.R”) and rate review, is inaccurate. While Ml.R ensures that insurers 
mu.st spend between 80 to 85 percent of net premiums on medical services and quality 
improvements, it docs not act as a “price cap.” In response to MLR provisions, insurers can 
always raise premiums to ensure higher profits. Furthermore, rale review cannot prevent health 
insurance companies from raising premiums above competitive levels. While some stales have 
tlicir own form of rale review, rate review at the federal level does not apply to grandfathered 
insurance plans or to large group health plans.'* Additionally, while die Department of Health 
and Human Services may state that a rate increase is unreasonable and unjustified, the 
Department has no authority to reject the rate increase.*’ 

The parties may suggest the mergers may lead to greater innovation. Tliis is a very 
important issue since health care markets need a spur in innovation to move to a patient-oriented 
system delivering higher quality, lower cost care. The movement from volume-based to value- 
based healthcare has created incentives for insurers and providers to institute new payment 
policies that incentivize improving care and lowering costs. However, these mergers will create 
new, dominant entities, and the loss of competition will reduce the need to collaborate with 
hospitals and healthcare providers “to initiate deveiopmenl of new products."'* When examining 
these mergers, industry experts have suggested that the mergers could “undercut” innovation 
efforts.'’ Such a loss in innovation would harm consumers as insurers compete less with 
providers to offer new iasurance products. 


See Victoria R. Fuchs and Peter V. Lee. A Health Side of Insurer Mega-Merjfers, WAtC St. J. (Aug. 26, 2015, 
6:36 PM), hUp://goo.gl/hMhuzJ. 

Thomas Greancy, lixanuning Implications of Health Insurance Mergers, HEALTH APPS. (July 16, 2015), 
hnp://goo.gl/ETTl DB. 

“ Kale Keview, Dppt op Hcaljti ANU Human SERVICFS. http://goo.gl/ZdEh8h (last visited Sept. 20, 2015) 
ri Amanda Cassidy. 'Unreasonable ' Insurance Kale Increases, HfiAl.TH ApPS.fMar. 21,201 1), 
http://goo.gl/BYyAM. 

“ Horismlal Merger Onidelines, DCP’TOP JUSTICE and Fed. Trade C’omm'n at § 6.4 (2010), aeailable m 
htlpa;//goo.gl/YXo.320 

ri See Reed Abelsoa Wth Merging of Insurers, Questions for Patients About Costs and Innovation, N.Y. Times 
(J uly 5, 2015), http;//goo.gl/NPp38y. 
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What Ls the Effect of Increased Monopsony Power? 

It is indisputable that dominant insurers have monopsony power, also known as buying 
power, obtained through their large enrollment numbers. Monopsony power allows insurers to 
have favorable negotiations with healthcare providers including large hospital systems, small 
physicians' practices, and rural hospitals and solo practitioners. While the ability to drive down 
reimbursement can be competitive in certain situations, monopsony power can also lead to 
anticompetitive effects. 

Monopsony power also creates incentives for powerful insurers to limit consumer options 
and access to providers. Again, limited or tiered networks can be used to control health care 
costs. But, when a single insurer has significant market power, it can utilize a re.stricted network 
to limit consumer access to needed care. This issue is compounded by tlie growing shonage of 
physicians, and weak or non-existent health insurance network adequacy protcction.s in many 
states.'* 

What is the Impact on Competition in Health In.surancc Exchanges? 

The newly formed healtli insurance markets, botli federal and stale-run, have been widely 
successful in allowing consumers to comparison shop for health insurance plans otfered by 
numerous competitors. According to research by the Kaiser Family Foundation, on average, a 
consumer shopping on an exchange has access to a range of products offered from by six 
different insurance companies.'* As a result of this competition and transparency, 10.2 million 
consumers have purchased affordable insurance on the exchanges.’" 

While the exchanges have been successful, the mergers could drive down competition on 
the c.xchangcs in a number of markets. All four of these insurance companies compete on the 
exchanges, with overlaps in a number of states.” Prior to the announced mergers, these insurers 
were considering further expanding their footprint on the excltanges by entering a number of new 
states.” The Clayton Act protects not only existing competition but also potential competition 
(Indeed, protecting potential competition was the basis for the Pennsylvania Insurance 
Commissioner's successful challenge of the Highmark-lndependence Blue Cross merger).” 


'• Sef Peter D. Jacobsun & Shdiey A Jawjwslti. 1‘hyskians, the Affordable Care Act, and Primary Care: Disruptive 
Change or Business as Usual, 26(8) J. Oen. INTERNAI. MRD, 93'!. 95 (201 1 ) (“While inibalances in supply and 
demand characterize (he physician shortage, other eonruunding faclors, iocludc|el Inadequate primary care 
reimbursement rates”). 

'* Number of Issuers Participating in the Individual Health Insurance Martetplaces, Kaiser FAMILY FOUNDATION 
(2015), htlp:/(goo.glt8KlimA 

Press Release, L'.S. Dep't of Health and Human Services, March EfTcclualed Entollmenl Cansislent with 
Depaftineni's 2015 Goal (June 2, 20(5). available at hup:/(goo.gl/4iPGxO 

** See Health Insurance Exchanges or Marketplaces: State Profiles mid Actions, NaT’L CoNPEREKCE t)F State 
I.EO iSUVruKE.S, hllp://goo.gi/JMYAgN (last visited SepL 8, 2015). 

See Urwee Japsen, With Insurer ACA Expansions In 2015, More Obamacare Choices, Competition, PotiUliS (Aug. 
3, 2014), hUp,//goo.gl/YQe4l>4. 

^ See Shakeba DuBose, Jayne E. Juvan, & FianJ. Sicvens, Highmark and Independence Blue Cross Part Ways— 
Pennsylvania Regulatory Hurdles Thwart Attempted Consolidation, AM. HEALTH lAWVEBS ASS'N (April 2010), 
htlp://goo.gl/sLHCOc. See also Testimony of David A. Ballo, Consolidation in The Pennsylvania Health Insurance 
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Ixising competition between these plans on the exchanges will most certainly raise rates for 
consumers. 

To the degree the mergers enable these firms to secure lower reimbursement, they may 
distort competition on the exchanges. If an insurer forces down reimbursement from, for 
example, a hospital, that hospital may be forced to increase its reimbursement from other 
insurers. This is known as the •‘waterbed elfect."” Those demands for increased reimbursement 
will put the smaller insurers and new entrants in the exchanges at a competitive disadvantage 
harming overall competition on the exchanges. 

As an example of how losing an insurer can impact an excliange market, in 2014, 
Minnesota’s PreferredOne, a dominant insurer on the MNsurc exchange with the lowest rates, 
pulled out of the exchange for 201 5.“ Since PreferredOne’s departure, there has been no new 
entry into the MNsurc exchange, and the remaining insurers have sought a proposed premium 
rate increase of 35 percent. “ Losing both Cigna and Humana on the exchanges could have a 
similar effect on a number of exchanges throughout the United Slates. 

The Potential La.ss of Competition in Medicare Products 

Private Medicare Advantage and Part D prescription plans are two of the fastest growing 
health insurance matket segments. Tlie.se “Medicare alternatives’' for elderly consumers play a 
vital role in offering expanded services from traditional Medicare. In Medicare Advantage, there 
arc now 16.8 million beneficiaries enrolled in 1,945 plans, In Medicare Part D, there are over 
37 million beneficiaries, uvo-tliirds of which are in standalone prescription drug plans and one- 
third in Medicare Advantage prescription drug plans. 

Much like other health insurance markets, Medicare markets arc highly concentrated. A 
recent Commonwealth Fund smdy found that 97 percent of all Medicare Advantage markets arc 
highly concentrated. Available data in Medicare Part D markets shows six dominant insurers, 
including Humana (16 percent). Aetna (6 percent), and Cigna (5 percent) market share 
nationally.” 


hutustry' The Right Prescription'/ . Hearing Itelore (he Senate Judiciary Commitlcc, Subcommiltcc on Anlimist, 
Compel jlion Policy and Consumer Rights, available at htlp;//goo,gFDrcAKk. 

^ See John It. Kirkwood, Pawerjul Buyers and Merger Enforcement, 92 tJ.U. I- Rhv. 148.S. 1544-46 (2012) (“Bui It 
docs draw support from the “cost shitting*’ that has occurred in the health care industry. While the evidence is not 
uniform and ihc shiUuig is often not coniplele, a numher of studies have concluded that hospitals, both for-prufil and 
not-for-profit, have reacted to lower Medicare or Medicaid payments by increasing the charges tltey levy on private 
payers.") 

” Katie Bo Williams, Dominant insurer la puli out of MN exchange. HtAUHCAllLDiVhtSepl. 16, 2014), 
http:/^goo.gl/vlA(Cw. 

“ Louise Norris, Minnesota health insurance exchange f marketplace, HRAl.THINSliRANt:F.ORO (July 28. 20IS), 
htlp7/goo.g)/YuUKcG. 

Medicare Advantage: Total Enrollment, ICalsrr Fa.mily Fol'Nuation, htip;//goo.gl/AUwdKc. 

The Medicare Prescription Drug Beaeftt Fact Sheet, Kaisrr Fa-MILY FOUNUATION (ScpI. 19,2014), 
bUp://go<i.gl/plqrGl. 

iaeklloadley et al.. jt'c/iorr 1: PartD Enrollment and Plan Availability, Kaisrr Family FoUNIMTlflN (Aug. (8, 
2014), hllp://goo.gl/ZYuLwl. 
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AH four insurers compete in both Medicare Advantage and Part D. A combination of 
these insurers would eliminate competition for millions of consumers nationwide. In particular, 
Uic combination of Aetna and Humana would create the predominant Medicare Advantage 
insurer with anticompetitive overlaps in a large number of MSAs.™ 

The lessening of competition will not only raise costs to consumers but also limit benefits 
and performance of plans. As noted in the Division’s 20 1 2 complaint in Humana’s acquisition 
of Arcadian Management Services, a large Medicare Advantage insurer. Medicare Advantage 
insurers "compete for enrollment by lowering costs, lowering premiums, increasing benefits, and 
improving performance.”’' Therefore, a loss of competition would eliminate a number of 
consumer benefits including more benefits, expanded drug coverage, and larger provider 
networks.” 

Can Remedies Cure the Loss of Competition? 

The parties may suggest that any competitive problems can be resolved through simple 
divestitures of subscribers. In nearly every insurance matter tor over the last decade, the 
Division has exclusively relied on this type of structural remedy.” 

However, the antitrust agencies are becoming increasingly skeptical about whether 
divestitures can effectively restore competition and for good reason. Economic studies 
increasingly are demonstrating that divestitures, even of a significant nature, do not always 
adequately restore competition. An economic survey by Professor John Kwoka finds that 
divestitures often fail to fully restore competition.’* Indeed that skepticism has led the DOJ, 

KfC and the courts to reject divestitures in other merger matters. In their reviews of the 
proposed mergers of Comcast-Time Warner Cable and Sysco-US Poods, the enforcement 
agencies rejected the parties requested divestitures in bolJi matters and instead blocked the 
mergers (and in Sysco the court agreed with the FTC decision and enjoined the merger).” 


^ Utter horn Melinda Hulloii, Senior Vice Pccsidenl and Gcneml Counsel, American Ho.spilal Asaocialiun, lo 
William Baer, Assisiani Attorney General, Dcpartmcnl of Justice Antilrusl Division (Sept. I, 2015), avaitabte at 
hUp://goo.Bl/S3gZC!- 

Complainl. United Stales v, Humana Inc., No. 1 ; 1 2-cV'004t>4 (D.D.C. March 27, 2012). 

/d. al 9. 

** See Revised Final Judgement. United Stales v, Aetna fnc. and Prudeniiai Insurance Co. of Am., No. 3-99CV 
1 39S-H (N.D. Tex. Dec. 7, 1999); see also Final Judgemeni, United Stales v. UnitedHealth Group Inc. and Sierra 
Health Servs. Inc., l:08-CV-00322 (D.D.C. Supi. 2A, 2008); see also Final Judgment. United Slates V. I lumana Inc., 
No. I :l2 cv-00464 (D.D.C. Match 27, 2012), 

” John Kwolca, MHRttKRS, MbROtR CONTROI , and RKMliUitS: A Rbi ROSrEmvp Anai.ysis of U.S Poucy, MIT 
PRHSS(20IS). 

Press Release, DOJ. Comcast Owporalion .Abandons Proposed Acquisition of Time Warner Cable After Justice 
Doparuneni and Federal Communications Commissions Infonned Parlies of Concerns (Apr 24, 2015), avaiiablc al 
hilpr/igoo.gl/insZqdf, sec also Press Release, fTC, Following Sysco's Abandonment of Proposed Merger with US 
Foods. FTTC Closes Case (July 1, 201 5), hUps://goagl/XfwP5W. 
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These mergers raise a very serious question - can any divestiture fully restore 
competition. As consumer groups noted in a recent generic drug merger it may be extremely 
difficult to structure and effectuate a merger involving dozens of markets.’* 

Studies also show that divestiluies in health insurance matters do not alleviate the 
transaction’s overall competitive impact. In the 1999 merger between Aetna and T’rudentinI, the 
Division required Aetna divest its health maintenance organization lines in Texas.” Despite the 
divestitures, a study analyzing 139 separate geographic markets found that increases in market 
concentration from 1998 to 2006 raised premiums by roughly seven percent.** Anotlier study 
found that the 2008 merger between UnitedHealth and Sierra Health Services and subsequent 
divestitures of the plans’ Medicare Advantage business in Ins Vegas did not prevent the United 
from increasing premiums by 13.7 percent” 

Lastly, divestitures in these matters may be nigh impossible in a number of markets. In 
examining the Anthem and Cigna merger, the American Hospiutl Association found that of the 
8 1 7 al-ri.sk markets post-merger. 368 MSAs do not have an insurance competitor that can 
elTectively compete and “preserve the pre-merger market structure.''*** AO of the divestitures in 
earlier health insurance mergers were phenomenally smaller. There are strong reasons to doubt 
the ability to structure a remedy to fully restore competition in these mergers where the overlaps 
are far more substantial. 

Conclusion 

For the forgoing reasons, the undersigned groups urge the Subcommittee to undertake a 
thorough investigation into the issues raised in the letter and by other commentators concerning 
the Anthem and Cigna and Aetna and Humana mergers. Given the current consolidated nature 
of healthcare system, the past-evidence of harm from prior insurance mergers, and the market 
overlaps in this matter, we believe the parties should provide answers and analysis on why these 
mergers would not substantially lessen competition in violation of the antitrust laws. 

Please do not hesitate to contact us with any questions. 

Respectfully submitted. 

Consumer Federation of America 
U.S. Public Interest Research Group 
Alliance Ibra last Society 
Consumer Action 
CT Citizen Action Group 


** Letter from Consumers Union et at., to fcdith Ramirez. Chairwoman I'TC (July 14, 21115), available at 
http://goo.gl/5gl:AdIv (discussing leva's hostile takeover of Mylan that was later dropped by Tevn). 

See Revised Final Judgment, Aetna Inc., No. 3-99CV 1398-il. 

Dafny, supra note 10 at 1163. 

Guardado, SMpru note lOatZl. 

Letter from Melinda Hatton. Senior Vico President and General Counsel, .American Hospital Association, to 
William Baer, Assistant Attorney General, Dcparlraoni of Justice Antitrust Division (Aug. 5, 2015), available at 
hltp://goo.gltS.3g7.Cl 
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Chairman Marino, Ranking Member Johnson, and Members of the 
Subcommittee: Consumers Union, the public policy ann of Consumer Reports, 
commends the Subcommittee for holding this important hearing on concentration in 
the health insurance marketplace, and we appreciate the oppoitunity to submit our 
views. 


Our mission is to work for a fair, just, and safe marketplace for all consumers, 
and to empower consumers to protect themselves. And one key to empowering 
consumers to protect themselves is working to ensure meaningful consumer choice, 
through effective competition. 

By meaningful choice, we mean easy for consumers to understand and 
compare, and sensitive to what’s important to consumers. When consumers have 
meaningful choice, businesses are stimulated to provide more affordability, better 
quality, and new thinking. 

From our founding almost 80 years ago, one of our top priorities has been to 
make health care available and affordable for all Americans. We are actively 
engaged at the federal and state level in working for policies to better ensure that 
consumers’ health care and health insurance options are understandable and 
affordable, and in educating consumers. As part of these efforts, we’ve recently 
launched the Health Care Value Hub website, a networking and resource center for 
consumer advocates and others working to improve health care value for consumers. 

The health care marketplace is complex in how it operates and how' it 
motivates providers, insurers, and consumers. And a regulatory framework has 
developed over many years - and is still evolving - to work within and shape that 
complex environment, and help safeguard consumers, help keep costs under control, 
and help make a full range of health care services available. A century or more of 
experience shows you can’t run the health care system on competition alone and Just 
allow the free market to go where it will. 

For example, we needed to legally prohibit insurance companies from lowering 
their costs by denying coverage for pre-existing conditions. This is a key consumer 
protection that the free market had shown it was unlikely to take care of on its own. 
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Another example is setting minimum coverage requirements for health insurance 
policies sold on the new exchanges. In these and numerous other ways, regulation 
can promote improved health care delivery and improved cost control. 

But while our regulatory framework sets important minimum coverage and 
other requirements and safeguards, and it standardizes plan and benefit descriptions 
for easier comparison, consumers benefit from also having effective competition, at 
all levels in the supply chain. Even the best regulatory framework works better 
where competition, within appropriate regulatory limits, gives businesses an 
additional incentive to want to improve service while holding down prices and 
providing better value. 

Regulation and competition both work best when they work hand in hand. 

Some collaboration, coordination, and even consolidation can be good for 
consumers, and consistent with effective competition, when the result is to make it 
easier to provide service more efficiently and affordably - and when those benefits 
actually reach consumers. One very basic example is a group doctor practice that 
allows doctors to better serve more patients by ensuring patients are covered 24-7 
even when their main doctor can’t be reached. 

Our regulatory framework accommodates, even encourages various forms of 
collaboration and integration for more effective delivery of health care and more 
effective cost control. And within limits, these can be beneficial to the overall 
functioning of the health care system, and beneficial to consumers. 

But when there’s too much concentration, among hospitals, or doctors, or 
insurers, it can undermine the overall functioning of the system, and harm consumers. 
Dominant players can start dictating to others, closing off choices consumers want, 
increasing the prices consumers pay, and impairing llie quality of what consumers 
receive. 

Healtli insurers play a key role in helping meike the health care system work for 
consumers. We see that every time we look at a medical bill and read the markdown 
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for the disallowed portion — the difference between what the provider would like to 
charge us, and what it is willing to accept to be part of our health care plan’s network. 

But a dominant insurer could force doctors and hospitals to go beyond 
trimming costs, to cut costs so far that it begins to degrade the care and service they 
provide below what consumers value and need. Competition, at all levels, helps keep 
incentives to control costs from being misdirected into degrading quality of care and 
service. 

As the Justice Department has explained, where there is effective competition, 
insurers compete against each other by offering plans with lower premiums, reducing 
copayments, lowering or eliminating deductibles, lowering amiual out-of-pocket 
maximum costs, managing care, improving drug coverage, offering desirable 
benefits, and making their provider networks more attractive to potential members.’ 

We want those motivations to stay strong. Providing all these benefits costs 
the insurance plans more than not providing them. What makes it in their interest to 
provide them all anyway is that doing so attracts customers who might otherwise go 
elsewhere. For that to work, there needs to be an elsewhere for customers 
realistically to go. 

There is ample evidence that high market concentration among sellers of health 
insurance, like high market concentration among sellers of hospital or medical 
services ~ or of any other product or service, for that matter - leads to increased costs 
for consumers, and more broadly, to less value. Health care markets, for all their 
complexities and special characteristics, are no exception to this fundamental 
experience. 

It is witli all this in mind that we look at concentration in health insurance, and 
the proposed Aetna/Humana and Anthem/Cigna mergers. The Justice Department’s 
investigations are just getting underway. But there are strong indicators, to us, that 


^ Competitive Impact Statement, United Slates v. Humana, United States v. Humana Inc. and 
Arcadian Management Services, Inc., No. 12-cv-464 (D.D.C., March 27, 2012), at 8, available at 
www.iustioe.gov/atr/case/us-v-humana-mc-and-arcadiaa-maiiaeement-services-inc , 
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these mergers could create too much concentration, in too many markets, and cause 
too much harm to consumer choice. 

There would be large increases in concentration in many of the local markets 
where health care services are provided and paid for. These markets are not just 
defined by geographic area. There are submarkets in each local area, different kinds 
of insurance coverage where competition won’t cross over much if at all. For 
example, seniors aren’t going to give up their Medicare Advantage policy and switch 
over to an individual policy on the state health insurance exchange. Each of these 
submarkets - individual, small employer, associational, large employer, 
Administrative Services Only, Medicare Advantage, etc. - will need to be examined 
separately and carefully. 

It’s important to look not just at a snapshot of where competition is happening 
now in each of those submarkets, and what current competition would be 
immediately eliminated, but also to look over the next hill, at what these mergers 
mean for future competition. A consummated merger can’t be easily unwound to 
restore lost competition. 

These four insurance companies all offer health insurance in a wide range of 
markets throughout the country, in various degrees of direct competition with each 
other. They all participate to a greater or lesser extent in the state exchanges. And 
they are in prime position to expand on tlieir own into other state exchanges, and 
other markets. After all, they not only have the expertise and experience; they also 
have the financial resources to more easily get through the start-up period of building 
relationships with providers, and marketing to consumers. 

These are the chicken-and-egg building blocks of starting up that create the 
biggest barriers to entry. You need good provider networks to attract consumers, and 
you need a large pool of consumers to attract providers. 

Taking the longer view is also important because, if the Justice Department 
were to stand by and allow concentration to increase right up to the very brink of 
obvious and immediate harm, there’s no margin for error, or for all-too-foreseeable 
developments beyond the control of the antitrust laws or anyone else. What if one of 
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the current key players later decides to downsize or close shop? The antitrust laws 
don’t force someone to work, and they don’t force a company to stay in business. 

The antitrust laws, and the Justice Department’s own Merger Guidelines, 
recognize the importance of taking potential competition and market uncertainties 
into account. And the Clayton Act itself is written to prohibit mergers that “may” 
substantially lessen competition, or “tend to” create a monopoly. That gives the 
Justice Department plenty of latitude for taking the longer view - and we believe 
that’s particularly important here. 

It’s also important to be skeptical of claims that the prospect of new market 
entry by unspecified others takes care of the concerns. If these four insurance giants 
are seeking the merger short-cut to expansion, because they’ve decided that 
expanding on their ovm is not as convenient for them, not worth the trouble, how can 
we be confident that expansion by other, smaller, or even nonexistent insurance 
companies is going to be there to effectively hold the market power of the giants in 
check? 

And it’s also important to be skeptical of claims that the problems with these 
mergers can be solved by having the merging insurance companies spin off, or divest, 
some of the operations in markets where they currently compete against each other, 
First of all, in these two cases, it looks like there are just too many markets and 
submarkets affected, especially if you include - as you should - markets and 
submarkets where these companies haven’t entered yet but are in a good position to. 

Second, divestitures don’t always work. Empirical studies and experience 
indicate that many divestiture remedies have not lived up to their promise. The 
promise is that there’s this other company standing ready to take over the operation, 
with the same commitment and the same capability to give the same level of 
competition, now and into the future. That’s always going to be a roll of the dice. 
After all, if this new company is really so capable and committed, why isn’t it in the 
market already? Even under the best of circumstances, there’s no guarantee that the 
new company taking over will stay committed, and actually prove to have the 
capability, to compete over the long haul. Often, it doesn’t. 
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One justification we’ve heard for approving these mergers is that giving these 
insurance companies more market power will offset tlie market power of hospitals 
and doctor groups. We are certainly aware of, and concerned about, increased 
concentration that has been taking place in provider markets - and how it can lead to 
less choice for consumers, and higher premiums and costs, and less value. 

But the solution to too much provider market power is not to give healtli 
insurers their own market power and then hope they’ll take care of us. This has come 
to be referred to in antitrust circles as the “sumo wrestler theory” - that somehow 
adding market power at one level of the supply chain “stands up to” and offsets 
market power at another level, 

But the actual result is just more market power, with more of all the harmful 
effects that flow from it. The two sumo wrestlers typically end up deciding to shake 
hands - that is, tliey find an accommodation that benefits them both - and they go 
after everybody else. And the everybody else, those who don’t have market power - 
and that includes consumers with a ring-side seat, as well as smaller hospitals, local 
clinics, and medical practices - get tossed around, sat on, sometimes mercilessly 
crushed. 

Wo want doctors, hospitals, and clinics to be motivated to look for ways to 
lower rates without cutting comers on quality of care and other aspects of service that 
consumers value. That’s the difference between providers wanting to trim costs to 
compete, versus being forced to cut service to the bone in hopes to survive. It’s the 
difference between responding to incentives that flow from competifion, versus 
laiuckling under to a market dictator. 

Taking aggressive enforcement action to stop the creation, augmentation, or 
further entrenchment of this kind of insurance market power is entirely consistent 
with recognizing that an insurer of a certain size can often better attract more 
willingness from providers to accept lower rates, because the insurer offers network 
access to enough patients to make it worthwhile. But these foiff insurance giants 
would seem to be already well past that threshold. And in specific local markets 
where they aren’t at that size yet, you would thinlc they could get there by expanding 
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on their own - that they wouldn’t need to join forces with their most able 
competitors. 

And again, being of a size and reach to offer that advantage, to attract providers 
and consumers, is different from having the power to make them an offer they can’t 
refuse. One contributes to consumer choice; the other snuffs it out. 


It is perhaps understandable that some health insurers, in reacting to the new 
challenges and opportunities in the evolving health care marketplace, would seek to 
gain more leverage, to ease their way to meeting those challenges and taking 
advantage of those opportunities, by merging to increase their market power. But 
while they may see that as in their interest, that doesn’t mean it’s in consumers’ 
interest. 

Competition at the insurance level will help ensure that the business interests of 
health insurers in their dealings with providers, large and small, are more closely 
aligned with the interests of consumers. 

If the anticompetitive merger route is cut off, we would hope to see those 
profit-seeking energies redirected to expanding into underserved markets, and to 
improving quality, safety, and customer service. All of these will improve 
meaningful choice for more consumers - and ultimately, will improve consumer 
health, and the health of our pocketbooks. 

The Justice Department’s investigations are just getting underway. There are a 
lot of market details to examine. And we are not here to prejudge the outcome of 
these investigations. But we want both investigations to be thorough. At this point, 
we have a hard time seeing how these mergers could pass muster under the Clayton 
Act. And the stakes for consumers are high. If somehow these mergers do get a pass, 
or if either of them does, we’ll want the Justice Department to explain why. 

Thank you again for the opportunity to present our views on this important 
issue for consumers. 
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Mr. Johnson. Thank you. 

Mr. Marino. The Chair now recognizes the Chairman of the full 
Judiciary Committee, Mr. Boh Goodlatte of Virginia, for his open- 
ing statement. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Chairman, this past July, Aetna announced its intent to 
merge with Humana, and Anthem similarly proposed to merge 
with Cigna. These firms represent four of the five largest for-profit 
health insurance companies in the country. 

Currently, the Department of Justice is reviewing the deals. Its 
review will involve a detailed, fact-specific analysis that will likely 
take more than a year to complete. Unless the Department of Jus- 
tice seeks to enjoin one or hoth of the transactions, nearly the en- 
tire antitrust review process will take place outside the public view. 

In contrast, today we have before us the two CEOs of the acquir- 
ing companies who will state their cases for the mergers. They sit 
at the same table as some of the most vocal critics of the deals, and 
each will have an opportunity to respond to our questions about 
their views and the impacts of the prospective transactions. 
Through this record, the public will better understand the asserted 
merits and concerns regarding the proposed mergers. Furthermore, 
the record created today will assist the Committee in administering 
its oversight of the antitrust enforcement agencies. 

Lurking behind the antitrust review of these deals is the ques- 
tion of how much influence Obamacare had on the proposed trans- 
actions. This issue is of keen interest to the Committee and we 
have conducted several hearings on the broader issue of 
Obamacare and its impacts on consolidation and competition in the 
health care industry. 

Certainly, the Affordable Care Act has had a profound effect on 
the health insurance industry. The law greatly diminished the 
flexibility of insurance companies to manage the risks of insuring 
patients. Coupled with these rigid parameters are requirements on 
how insurance companies can allocate funds for medical claims and 
other expenses. In many respects, health insurance under the Af- 
fordable Care Act resembles more of a commodity than the 
nuanced and diverse product base that existed prior to the law’s 
enactment. 

Many commentators speculated that these constraints, together 
with the significant regulatory burden placed on insurers, would 
cause greater consolidation in the industry. The Affordable Care 
Act put into place incentives for insurers to increase in size so they 
can better manage costs and the heavy regulatory burden and oper- 
ational constraints imposed by the law. 

Indeed, at our most recent hearing focused on consolidation in 
the health care industry, we heard testimony that insurers are 
leaving the market, insurance policy coverage is narrowing, and 
consumers are ending up paying more for less. These are hardly 
the results that Obamacare proponents promised. 

In addition to learning about the specifics of the proposed merg- 
ers and the concerns raised by critics of the deals, I look forward 
to hearing about the role the Affordable Care Act played in these 
mergers and in the insurance market generally. 
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Thank you, Mr. Chairman, for continuing the Committee’s series 
of hearings on competition in the health care industry. I look for- 
ward to today’s discussion on the pending health insurance merg- 
ers, and I yield back. 

Mr. Marino. Thank you. Chairman. 

Without objection, other Members’ opening statements will be 
made part of the record. 

I will begin by swearing in our witnesses before introducing 
them. 

Would you please stand and raise your right hand? 

Do you swear or affirm that the testimony you are about to give 
before this Committee is the truth, the whole truth, and nothing 
but the truth, so help you God? 

Let the record reflect that the witnesses have responded in the 
affirmative. 

Please be seated, and thank you. 

I am now going to introduce all the witnesses. I will go through 
each of your bios, and then we will get back to your opening state- 
ments. If I mispronounce your name, please correct me. 

I think I can get this one right. Mr. Bertolini is the chairman 
and chief executive officer of Aetna. Mr. Bertolini joined Aetna in 
2003 and served as the company’s president from 2007 until 2014. 
Prior to joining Aetna, Mr. Bertolini held executive positions at 
Cigna, and NYLCare Health Plans, and SelectCare, Inc. He earned 
his undergraduate degree in business administration and finance 
from Wayne State University and an MBA in finance from Cornell 
University. 

Welcome, sir. 

Mr. Swedish is the president and chief executive officer of An- 
them. Mr. Swedish has served for more than 40 years in leadership 
positions within the health care industry, including 25 years as a 
CEO for major health systems. Mr. Swedish earned his bachelor’s 
degree from the University of North Carolina at Charlotte and his 
master’s degree in health administration from Duke University. 

Welcome, sir. 

Mr. Nickels recently became the executive vice president of gov- 
ernment relations and public policy at the American Hospital Asso- 
ciation (AHA). He has been with the AHA for over 21 years, re- 
cently serving as the association’s senior vice president for Federal 
relations. Mr. Nickels earned his bachelor’s degree in English and 
philosophy from Dickinson College and his J.D. from New York 
University School of Law. 

Welcome, sir. 

Dr. Gurman is the president-elect of the American Medical Asso- 
ciation. He is an orthopedic hand surgeon from Altoona, Pennsyl- 
vania. 

Welcome, sir, from one Pennsylvanian to another. 

Previously, he served as speaker and vice speaker of the AMA 
House of Delegates for 8 years. Dr. Gurman earned his bachelor’s 
degree from Syracuse University and his medical degree from the 
State University of New York. 

Professor King is a professor of law and the associate dean and 
CO director of the University of California, San Francisco, and the 
University of California, Hastings Consortium of Science, Law and 
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Health Policy. Professor King’s work has been published in numer- 
ous scholarly journals, including the UCLA Law Review, the Yale 
Journal of Health Policy, Law and Ethics, and the American Jour- 
nal of Law and Medicine, among others. Professor King received 
her bachelor’s degree, cum laude, from Dartmouth, her J.D., cum 
laude, and Order of the Coif, from Emory University, and her Ph.D. 
in health policy from Harvard University. 

Welcome. 

Mr. Haislmaier is a senior research fellow of health policy stud- 
ies at the Heritage Foundation. He is widely considered an expert 
on health care policy, an industry he has been studying since 1987, 
and frequently testifies between State and Federal legislative com- 
mittees. Mr. Haislmaier earned his bachelor’s degree in history 
from St. Mary’s College in Maryland. 

Welcome. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. I ask that each witness summarize his 
or her testimony in 5 minutes or less. To help you with that, there 
is a timing light in front of you, and the light will switch from 
green to yellow, indicating that you have 1 minute to conclude your 
testimony. When the light turns red, it indicates that your 5 min- 
utes have expired. As I do this just customarily, because I know 
you are concentrating on giving your statement, I will politely, non- 
chalantly, raise the gavel, to give you a little indication to please 
wrap up, before slamming it down. 

Mr. Bertolini, please? 

TESTIMONY OF MARK T. BERTOLINI, CHAIRMAN AND 
CHIEF EXECUTIVE OFFICER, AETNA, INC. 

Mr. Bertolini. Good afternoon. Chairman Marino, Ranking 
Member Johnson, other Members of the Committee. Thank you for 
inviting me here today to talk about Aetna’s proposed acquisition 
of Humana. My name is Mark Bertolini. I am chairman and CEO 
of Aetna. 

There is no doubt that health care is under dramatic change at 
this time, and I think that change is good and long overdue. Health 
care costs are unaffordable and we are now beginning to focus on 
how we improve quality of care to reduce redundancy, waste, and 
improve the overall affordability of care. 

To that end, the Aetna acquisition of Humana is about two com- 
panies coming together to offer a large number of consumers a 
broader and higher quality array of more affordable products. After 
the acquisition, Aetna will have a product portfolio balanced more 
evenly between commercial and government products, such as 
Medicare and Medicaid. 

Today, the market competes on price and choice of doctor. This 
will not change. But to win in the market, we believe consumers 
should also be able to pick products that are focused on improving 
the health of the member. 

The CDC has a term called Healthy Days. It is a simple survey 
that an individual takes to determine if they are having a healthy 
day. Both companies see this as an important metric. We both are 
committed to offering products and services that will help our 
members improve the number of healthy days they enjoy each year. 
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I would like to address the competition and choice issues directly. 
First, it is important to point out that of the 54 million bene- 
ficiaries in Medicare today, 37 million, or 68 percent, receive their 
care through Medicare fee-for-service, while the remaining 17 mil- 
lion, or one-third, receive their care through Medicare Advantage, 
M.A., the private Medicare option delivered through health plans. 

Post acquisition, we believe that robust choice and competition 
will remain in the Medicare market. After the transaction, which 
is largely about Medicare and very little about commercial, only 8 
percent of Medicare beneficiaries will receive their health benefits 
from Humana or Aetna, meaning that 92 percent of all bene- 
ficiaries will receive their health benefits from either Medicare fee- 
for-service or other M.A. plans. 

There are 143 health care companies offering M.A. plans with 
new entrants coming into M.A. Twenty-eight new health plans 
have joined in the last 3 years, of which 15 are owned by hospital 
systems. 

All health care is local, and today, M.A. is available in 3,100 of 
the 3,200 counties across the country. Beneficiaries have an aver- 
age of 18 M.A. private health plan options from which to choose. 
And even in nonmetro or rural areas, there is an average of 10 
plan options to choose from. 

On the commercial side of the market, Humana represents less 
than 2 percent of the market and has no national employer market 
presence — zero. Today, Aetna represents under 12 percent of the 
commercial market. Nationally, there are 400 insurance companies 
operating in the commercial market, with the Blue Cross Blue 
Shield plan being the largest insurer in more than 30 States. 

After the transactions, other companies will have 87 percent of 
the commercial enrollment. On public exchanges, Aetna and 
Humana overlap in only eight States. In those States, there are an 
average of 10 other competing insurers, so we believe there will be 
no material change to the competitiveness of the commercial health 
insurance market as a result of our transaction. 

In regard to the price of our products, premium prices are driven 
by the underlying cost of care, such as hospitals, doctors, and pre- 
scription drug costs, which make up nearly 85 percent of premium 
prices. They are not derived in the abstract. 

Given that this transaction is largely about M.A. prices, protec- 
tion is even more assured because the government establishes M.A. 
rates based on the cost of health care in each county. Insurance 
companies offering M.A. plans must bid against the government 
benchmark as set forth in each county and are incentivized to be 
competitive. Hence, many companies offer zero dollar premium 
plans to consumers. In fact, M.A. premiums have decreased by 10 
percent since 2010. 

Certain medical societies have opposed our deal out of concern 
that it will affect the income of doctors. We believe that there will 
be no material effect on revenue for doctors as a result of the acqui- 
sition. However, we are committed to payment reform and believe 
the system must move from a fee-for-service model to a value-based 
model payment. We are working collaboratively with providers to 
align incentives around payment models that will reward the over- 
all health of the individual that many providers support. 
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In closing, Aetna’s acquisition of Humana is about creating posi- 
tive change in the health care market. It is about being part of an 
effort to build a modern health care system built around the con- 
sumer. We believe that our acquisition will improve competition in 
the Medicare marketplace by providing affordable and higher qual- 
ity products. 

Thank you for the opportunity to testify today, and I look for- 
ward to your questions. 

[The prepared statement of Mr. Bertolini follows:] 
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I. Introduction 

Chairman Marino, Ranking Member Johnson, and members of the Subcommittee, thank 
you for having me here today to discuss Aetna's proposed acquisition of Humana. My name is 
Mark Bertolini, and I am the Chairman and CEO of Aetna. Founded in 1853 in Hartford, CT, 
Aetna is a diversified health care benefit company that provides individuals, employers, health 
care professionals, and others with innovative benefits, products, and services. The Aetna 
acquisition of Humana is about bringing togethertwo companies that are highly 
complementary, Aetna has traditionally been a large commercial health insurance company 
while Humana has been a large Medicare company known for its leadership and expertise in 
Medicare. After the acquisition, Aetna will have a product portfolio balanced more evenly 
between commercial and government products (such as Medicare and Medicaid). 

While this deal is primarily about Medicare, coming together will enable us to offer more 
consumers a broader choice of products and access to higher quality and more affordable 
health plan options. With respect to Medicare, it is important to point out that of the 54 
million beneficiaries in Medicare today, 37 million or 68 percent receive their care through fee- 
for-service Medicare, while the remaining 17 million or one-third receive their care through 
Medicare Advantage, the private Medicare option delivered through health plans. 

Post-merger we believe that robust choice and competition will remain in the Medicare 
market: 

• There are 143 health care companies offering Medicare Advantage plans, with new 
entrants coming into Medicare Advantage: 28 new health plans have joined over the 
last 3 years, - of which 15 are owned by providers. 

• Today, in the over 3,200 counties across the country. Medicare Advantage is available in 
3,100 of those counties. 

• Beneficiaries have an average of 18 Medicare Advantage private plan options to choose 
from; even in non-metro (more rural areas) there is an average of 10 plan options to 
choose. 

• After the transaction, only 8 percent of Medicare beneficiaries will receive their health 
benefits from Humana or Aetna, meaning that 92 percent of all beneficiaries will receive 
their health benefits either from either fee-for-service Medicare or other Medicare 
Advantage plans. 

On the commercial side of the market, Humana represents less than 2 percent of the 
market and we are under 12 percent nationwide. Nationally, there are over 400 insurance 
companies operating in the commercial market with a Blue Cross Blue Shield plan being the 
largest insurer in more than 30 States. After the transaction other companies will have 87 
percent of the commercial enrollment. On the public exchanges, in the 24 states where both 
Aetna and Humana operate, there is overlap in eight states. In those eight states, there are on 
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average 10 other competing insurers, so we believe there will be no material change to the 
competiveness of the commercial health insurance market as a result of our transaction. 

II. Dynamic and Changing Industry 

The healthcare industry is rapidly transforming amid a highly competitive environment 
where a number of new companies have entered the market, providing consumers with more 
choice than ever before. Many of these new market entrants are delving into the health sector 
for the first time. For example, CVS Health and IBM recently announced plans to join forces to 
improve health care management services to patients with chronic diseases, with the help of 
advanced technology. Meanwhile, Apple has launched new apps that provide stronger links 
and information between patients and their doctors, and Google is making large investments in 
consumer health and telehealth. In the insurance space, start-up Oscar, with recently 
announced additional investment from Google, has built a successful new model with a 
consumer-centric approach focused on providing insurance through the exchanges in New York 
and New Jersey with plans to expand to other states. Earlier this month, the auto unions 
announced they were starting to contract directly with providers for the care for their 
members. 

Many of these new market entrants reflect the industry's dramatic shift towards 
consumerism. A recent survey found that 60 percent of consumers prefer to take a lead role in 
decisions about their health care, while 80 percent believe a consumer oriented approach in 
health care is good for Americans. Consumers want and expect health care to be as easy to use 
as Uber or Amazon — there is no reason that health care should not be moving in the same 
direction as other industries. 

Providers, as well, are rethinking their place in the health sector and expanding their 
traditional roles. Many providers are increasingly taking on insurance risk — through 
Accountable Care Organizations (ACOs), partnerships with insurers, and even starting their own 
insurance plans for sale on the exchanges and through Medicare Advantage. For example, this 
year, three health systems and providers sold their own health plans on the exchanges, and 
63 other providers sold co-branded plans with an insurer. These patterns are also playing out in 
Medicare and Medicaid, for example, the number of Medicare beneficiaries selecting provider- 
owned Medicare Advantage plans rose 8.2 percent in 2013, while the number of Medicaid 
beneficiaries enrolled in provider-owned plans rose 15.3 percent. Over the past four years, 
there have been 28 new companies offering 104 new plan options in 24 states that represent 
13.6 million Medicare beneficiaries. This year, there are 190 current Medicare Advantage 
contracts with provider owned/affiliated plans-just under 47 percent of these are hospital 
based health systems and with the rest sponsored by Long Term Care providers or physician 
groups. 

Consumer Engagement 


As a result of these industry-wide changes, a new economic model is emerging for health 
insurers. Competing on price alone is no longer enough; instead consumer engagement will be 
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key, especially as more individuals move from employer-based insurance to the individual 
market, where the consumer will determine where and how to access the health care system. 
We believe that to be successful, insurers will need to compete on price, but will win on how 
effectively they engage consumers to help keep them healthy and make it easier to navigate 
the health care system. 

In our view, a consumer-centric model includes health insurance products that are simple 
and easy to understand. We want to create a shopping experience where people can easily 
compare plan prices and benefits, and understand upfront how much they would pay in the 
form of co-pays and deductibles when visiting a primary care doctor, specialist, or pharmacy. 
After enrolling we would stay engaged with customers, through apps and other technology in a 
similar way that people engage with their bank or Amazon after getting an Amazon Prime 
Account. We would use this technology to make it easier to deal with some of the more 
frustrating aspects of health insurance as well, such as provider billing, premium payment, and 
annual enrollment. And lastly, we would aim to help customers stay healthy by offering 
discounts on products such as exercise monitors or discounts for participating in metabolic 
testing that helps individuals better understand their health status and identifies concrete steps 
that can be taken so they can get healthier. Our goal is to simplify the consumer experience 
and when it comes time to re-enroll customers decide to choose Aetna because they 
experienced best-in-class service. 

III. Fundamental Shift in Health Care Delivery 

The model for providing health insurance is going through a fundamental shift in the U.S. 
Our health care system was largely designed in the 1960s and has many shortcomings, for 
example, public and private insurers typically pay for care based on volume (i.e., the number of 
services provided) rather than (be rewarded forgetting a person back to the fullest health 
possible. Care has generally been delivered in "silos" rather than in a coordinated manner; and 
there is a great deal of inefficiency and waste. According to the Institute of Medicine (lOM), 

30 percent of health spending — approximately $750 billion in 2009 — was wasted on 
unnecessary services, excessive administrative costs, fraud, and other things that provide little 
value or improve patients' health. Additionally, the sickest 10 percent of Medicare 
beneficiaries account for nearly 60 percent of total spending in traditional, fee-for-service 
Medicare. This population is more likely to suffer from chronic conditions, such as kidney 
disease, heart failure and Chronic Obstructive Pulmonary Disease (COPD), which are not only 
expensive to treat, but significantly diminish overall number of health day. More importantly, 
these Medicare beneficiaries too often do not get the type of seamless care they need and 
deserve to properly manage their conditions as they try to navigate a complex and confusing 
health care delivery system. Instead, these beneficiaries are in and out of numerous health 
care facilities, seeing sometimes dozens of providers and taking dozens of medications. Any 
yet, all of these services do not necessarily translate into higher quality of care. 


As we work to address these deficiencies, the old "transaction" volume based model where 
insurers simply negotiated rates and paid health insurance claims is giving way to a new value 
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based model. This new value based model centers around integrated partnerships between 
payers and providers with incentives designed to keep people healthy. Both Aetna and 
Humana are committed to building a first class health services business designed to deliver 
value-based care that keeps our customers healthy. This will be no easy task, but we believe 
that together, we can take these critical steps forward. 

IV. Health Insurance is a Competitive Marketplace with a High Level of Choice at the 
Local Level 

The proposed transaction brings together Aetna and Humana's complementary capabilities 
in the highly competitive Medicare and commercial product segments while diversifying 
Aetna's portfolio. Aetna's experience will make Humana's commercial business more effective 
and competitive. Similarly, Humana's capabilities will make Aetna's Medicare business more 
effective and competitive by allowing Aetna to offer Humana's award-winning care and service 
model to the rapidly growing Medicare population. 

We believe that the combination of Aetna and Humana will enhance competition at the 
local level by giving consumers a strong alternative to Blue Cross Blue Shield plans and other 
competitors. In this way, this combination is actually strongly pro-competitive. Even after the 
acquisition, Aetna will continue to face significant competition from a large number of health 
plans and other new market entrants such as ACOs. 

Competition is vigorous in the Medicare program. Health care Is local, and what matters 
most to consumers are the plan options and providers available to them in their areas. 

Nowhere is this more evident than Medicare, where Medicare Advantage plans compete 
against traditional fee-for-service Medicare and each other in over 3,000 counties across the 
country. Currently, 17 of the country's 54 million Medicare beneficiaries nationwide receive 
their benefits from Medicare Advantage plans. While Medicare Advantage enrollment has 
grown in recent years, 37 million — ortwo-thirds — of beneficiaries nationwide still choose to 
receive their benefits from fee-for-service Medicare. The choice between fee-for-service 
Medicare or Medicare Advantage is highly individual, and depends on a variety of unique 
circumstances and factors: for example, income, health status, the existence of retiree 
coverage for drugs and medical services, specific provider preferences, and travel frequency/ 
"snowbird" status. All of these factors are taken into account as beneficiaries determine what 
option best meets their health, financial, and other needs. 

For the 37 million beneficiaries who remain in fee-for-service Medicare, they still must 
decide among Part D plan options and Medicare supplemental coverage, but what is clear given 
recent trends, more beneficiaries are choosing Medicare Advantage; since December 2010 
Medicare Advantage enrollment has increased by 49 percent going from 11.8 million to 17.6 
million today, and according to the Centers for Medicare & Medicaid Services (CMS) premiums 
have decreased by 6 percent. 


The beneficiaries that elect to enroll in Medicare Advantage have numerous choices. 

Across the nation, 143 insurers offer Medicare Advantage plans including United, Kaiser, 
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Anthem, WellCare, Health Net, InnovaCare, Cigna, HCSC, local Blue Cross Blue Shield plans, 
provider-based plans, and others. This year, 94 percent of Medicare beneficiaries chose from 
at least five Medicare Advantage plan options. More specifically, 76 percent of Medicare 
beneficiaries have a choice of more than 10 Medicare Advantage plans, and nearly 58 percent 
have a choice of more than 18 plans on average in 2015. In the counties with the most robust 
Medicare Advantage enrollment in 2015 beneficiary choice ranges from 21-38 plans. In fact, 
10.7 million or one-fifth of Medicare beneficiaries who live in one of the 30 U.S. counties with 
the highest Medicare Advantage enrollment have an average of 29 plan options. Good 
examples of this competitive environment are Harris County, TX where 470,000 beneficiaries 
have 37 plan options or Los Angeles, CA where 1.35 million Medicare beneficiaries have 
34 plans to choose from. In rural America where there may be fewer Medicare Advantage plan 
options, a large proportion of Medicare beneficiaries remain in fee-for-service. 

Beneficiaries choosing between Medicare Advantage plans have numerous tools at their 
disposal, including the "star ratings" calculated by CMS. CMS calculates star ratings from 1 to 
5 (with 5 being the best) based on quality and performance for Medicare Advantage and Part D 
plans. Each plan’s star rating is available on the CMS website so beneficiaries, their families, 
and their caregivers can use this information to compare plans when they make their 
enrollment decision. According to CMS, about 60 percent of Medicare Advantage enrollees are 
currently enrolled in plans with four or more stars for 2015, an increase of approximately 31 
percent compared to 2012. 

Humana currently has 3.14 million Medicare Advantage members, compared to Aetna's 
much smaller membership of just over 1.2 million Medicare Advantage members. Within 
Medicare, the two companies have different focuses, Humana's Medicare offerings are 
primarily for individual consumers, while 44 percent of Aetna's Medicare members are enrolled 
in retiree group coverage. However, both companies have high-quality star ratings. 

While the transaction will enhance Aetna’s Medicare Advantage presence, the combined 
company will have 4.4 million Medicare members representing only 8 percent of the 54 million 
beneficiaries enrolled in Medicare. Moreover, this will occur at a time when Medicare is adding 
10,000 new beneficiaries to the program each day and is expected to have 70 million enrollees 
by 2023. 

Medicare is tightly regulated to protect consumers. In Medicare Advantage, companies 
bid against government-determined county-level benchmarks and operate within regulated 
profit limits. Medicare Advantage plans have strong incentives to bid below fee-for-service 
benchmarks, since plans that do so receive a percentage of the difference as a rebate, which 
they must use to provide extra benefits (like dental or vision coverage and cost-sharing 
reductions). Plans that bid above the benchmark do not receive rebates. To enroll in a plan 
that bids above the benchmark, beneficiaries must pay a premium equal to the difference 
between the Medicare Advantage plan bid and the FFS benchmark amount. Today, 79 percent 
of Medicare beneficiaries have access to a zero-premium Medicare Advantage plan; 48 percent 
of Medicare Advantage enrollees are enrolled in a zero-premium plan-more evidence of the 
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strong cost containment pressures and highly competitive environment. The same pressures 
will apply to the combination of Aetna and Humana. 

in addition to regulating premiums, CMS scrutinizes Medicare Advantage plan bids to 
ensure that plans appropriately cover necessary services, meet stringent network 
requirements, and comply with a minimum medical loss ratio (MLR). The MLR measures 
medical costs as a percentage of premium revenues and limits what health plans can spend on 
administrative costs and profits by requiring them to spend the vast majority of premium 
dollars on providing care. This provides an after-the-fact backstop that directly limits the level 
of insurer profits. 

Each year, beneficiaries have the opportunity to reevaluate their plans and "vote with their 
feet" by changing plans, or moving back to traditional fee-for-service Medicare during the 
annual open enrollment period. This framework keeps downward pressure on prices and 
upward pressure on quality. 

Competition Will Also Remain Strong in Other Products 

Beyond Medicare, there is very little overlap among Aetna and Humana's other product 
lines. In the commercial market, Humana has less than 3 million members nationally (two 
percent of the national market) and has not sought to grow this business. Nationally, there are 
over 400 insurance companies in the commercial market. The most recent Government 
Accounting Office report on state-level concentration in commercial health insurance indicates 
that a Blue Cross Blue Shield insurer was the largest insurer from 2010-2013 in 44 states in the 
individual market, 38 states in the small group market, and 40 states in the large group market. 
Meanwhile, Aetna was the largest insurer in only one area (DC large group) and Humana was 
not the largest insurer in any area. 

We anticipate the transaction will enhance competition in the public exchanges as well, 
where options are increasing for eligible enrollees. On July 27, 2015, the Department of Health 
& Human Services (HHS) announced that 86 percent of individuals eligible to enroll in the 
exchanges, had access to at least three issuers in 2015, up from 70 percent in 2014. Nearly 
60 percent of counties experienced a net gain of at least one issuer, while only 8 percent of 
counties experienced a net loss of issuers. 

In Medicaid managed care, Humana is a small player and not a close competitor of Aetna 
with a small number of Medicaid enrollees in four states (IL, VA, KY, and FL). 

V. Benefits of the Acquisition for Consumers and Providers 

Accelerating the Transition From a Volume to Value Based System. We see the acquisition 
of Humana as a way to accelerate the transition from a volume-based health care system 
(which reimburses providers based on the number of services performed) to a value-based 
health care system that improves the overall health of our members. The old insurance model 
of simply negotiating rates and paying claims does not meet the changing needs of our industry 
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and U.S. consumers. To survive, let alone thrive, stakeholders will need to collaborate with one 
another, including a renewed focus on quality. 

Both companies know combining technology, with trusted provider partnerships, along with 
targeted disease and care management programs for high risk populations works. The below 
examples illustrate bow Aetna and Humana have already had successful provider partnerships 
that resulted in improved health outcomes for consumers. Coming together will provide 
greater ability to accelerate the implementation of value-based payment models built around 
keeping members as health and productive as possible. 

Improved Access to Value Based Care Models. Together with other like-minded private 
organizations, Aetna has made a pledge to have 75 percent of medical spend in value-based 
payment arrangements by 2020 — surpassing the goal set by CMS. Similarly, 54 percent of 
Humana beneficiaries are in accountable care relationships today (a total of 1.5 million 
Medicare Advantage members cared for by 33,000 primary care physicians in 43 states), and 
the company is on course to have more than 75 percent of beneficiaries in accountable care 
relationships by 2017. 

Improve Quality. Humana's accountable care relationships are improving the quality of 
patient care delivered to its members. Humana Medicare Advantage members in accountable 
care relationships have a 4 percent iower hospital readmission rate than traditional, fee-for- 
service Medicare and 7 percent fewer emergency room visits, in addition, Humana's 
accountable care providers had an average Healthcare Effectiveness Data and Information Set 
(HEDIS) Star score of 4.25 compared to an average score of 3.65 for traditional fee-for-service 
providers. 

Lower Costs. Both Aetna and Humana have already demonstrated success in lowering costs 
as well as improving quality through alternative payment models. For example, in 2013, 
Humana experienced a 19 percent overall cost improvement for Medicare Advantage members 
wbo were treated in an accountable care setting compared with members who were treated by 
other providers. 

Similarly, Aetna's collaborations with the Memorial Herman Accountable Care Organization 
in Houston, Texas and Banner Health Network in Mesa, Arizona have led to positive results 
including consistent membership growth -showing that this type of care model and health plan 
is resonating - and cost and quality improvements. For example, Memorial Hermann has 
consistently improved efficiencies, and thereby lowered costs, in the self-insured population 
from 2013 to 2014 by: 

• increasing the generic prescribing rate by 21.3 percent; 

• Reducing avoidable emergency room visits by 13.5 percent; 

• Reducing tbe 30-day admission rate by 1.3 percent; 
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• Reducing impactable medical days by 55.8 percent; and 

• Reducing impactable surgical days by 49.3 percent. 

In addition, all six quality metrics that were measured during the same period of time 
exceeded their targets. These goals included improved screening rates for cancer and 
increased testing for patients with diabetes. 

Likewise, Banner Health Network has experienced positive results through its collaboration. 
During the second year of the collaboration. Banner saw the following results in the Aetna 
Whole Health fully-insured commercial membership: 

• 5 percent medical cost savings; 

• 9 percent reduction in radiology services; and a 

• 9 percent decrease in avoidable admissions. 

Banner's leadership attributes much of its success to the mutual trust it built with Aetna. 

In sum, these strengths of these two largely complementary companies will create a single 
entity better positioned to provide higher-value, lower-cost service to more consumers, well 
advance of HHS' goal to establish 50 percent of Medicare payments through value based 
payment arrangements via accountable care and alternative payment model arrangements. 

Measuring Healthy Days 

Another benefit of the merger will be that the combined company will gain Humana's - 
consumer-centered approach to measuring healthy days, Humana has developed a way to 
determine if we are achieving our mission to build a healthier world. The combined Aetna- 
Humana will measure its members' number of Healthy Days using a consumer-focused health 
measure originally created by the Centers for Disease Control. "Healthy Days" asks people 
about general self-rated health, and includes a total of four questions. Two of these questions 
focus on physical and mental health overthe previous 30 days, and are used to derive an index 
of unhealthy days. Those questions are: 

1. Now, thinking about your physical health, which includes physical illness and injury, for 
how many days during the past 30 days was your physical health not good? 

2, Now, thinking about your mental health, which includes stress, depression, and 
problems with emotions, for how many days during the past 30 days was your mental 
health not good? 

This questionnaire has been shown to provide a holistic view of a person's health, and to 
capture perceptions of health regardless of age, gender, race, or health condition. 
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VI. Next Steps 

The July announcement of the Aetna acquisition of Humana is the first step in process that 
will be subject to both Federal and State review. Over the next several months, we will work 
with the appropriate Federal and State regulators to answer their questions as they review the 
transaction. 

While it is too early to talk about organizational changes, you can count on our commitment 
to develop the most talented organization in the industry and to treat people with respect and 
dignity as we develop our integration plans. We have a long tradition in Hartford and expect 
that to continue. We will make Humana's location in Louisville the headquarters for our 
combined Medicare, Medicaid, and Tricare businesses. Founded in Louisville more than 50 
years ago, Humana has a long history of contributing to the Louisville community, and the 
combined company will maintain a significant corporate presence in Louisville. 

As part of our ongoing commitment to our employees, Aetna recently announced that we 
would increase our U.S. minimum base wage to $16 per hour, effective April of this year. That 
increase is an average of 11 percent, and for some employees is as much as 33 percent. This 
will positively impact approximately 5,700 employees. As a result of this policy, we expect 
approximately 10,000 of Humana’s employees to get a raise to $16 per hour once we integrate 
the compensation structure of the two companies. In addition, starting in 2016 we will also 
offer to cover more of the health care costs for approximately 7,000 U.S. employees based on 
their total household income, where certain employees could potentially save up to $4,000. In 
addition to the positive impacts this will have on our employees' household budgets, our hope 
is these initiatives will help reduce employee turnover in important consumer and provider 
facing jobs and better enable us to achieve our consumer-centric vision by having an energized 
workforce excited to come to work each day. 

VII. Conclusion 

The Aetna and Humana transaction brings together two highly complementary businesses 
in a sector that will continue to be marked by significant and dynamic competition. Combining 
these companies will enable us to offer consumers a broader choice of products, access to 
higher quality and more affordable care, and a better overall experience in more geographic 
locations across the country. Additionally, the combination of these two companies with top- 
rated Medicare plans, will allow us to accelerate the transformation from a model based on 
volume to one that is based on value and increases the number of healthy days a person enjoys 
each year. 

Thank you for the opportunity to testify today, and I look forward to addressing any 
questions you may have. 
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Attachment 1 - Background Information About Aetna and Humana 

Beginning as a Life Insurance Company in Hartford, Connecticut in 1853, Aetna now serves 
46 million individuals with information and resources to help them make better informed 
decisions about their health care. Our health insurance plans and services include: medical, 
pharmacy and dental plans; life and disability plans; behavioral health programs; and medical 
management. These plans and services are provided by our 46,000 employees across the 
globe. 

Locally, nationally and internationally, Aetna continues to innovate and grow our products 
and services. While our commercial business provides health benefits for 19.2 million of our 
22.7 million medical members, we are continuing to expand our innovative consumer-directed 
plan options. To meet the needs of a changing marketplace, we offer a growing number of self- 
insured options, particularly in the middle market that serves employers with 100-3,000 lives. 
We also offer plans for individuals and small businesses in both public and private exchanges. 

Aetna has also continued to strengthen its Government business, which currently includes 
membership in Medicare Advantage individual and group plans. Medicare Part D, Medigap, and 
Medicaid. 

Humana is a leading health and well-being company focused on making it easy for people to 
achieve their best health with clinical excellence through coordinated care. Humana has a long 
history of being a leader in providing innovative and high quality health plan choices to 
Medicare beneficiaries. The company's strategy integrates care delivery, the member 
experience, and clinical and consumer insights to encourage engagement, behavior change, 
proactive clinical outreach and wellness for millions of people it serves across the country. 
Humana insures over 9.7 million Americans, which includes providing Medicare benefits to over 
3.1 million beneficiaries through the Medicare Advantage program and stand-alone Medicare 
Part D coverage to nearly 4.4 million members. 
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Mr. Marino. A good standard to set, Mr. Bertolini. Right in on 
time. 

Mr. Swedish? 

TESTIMONY OF JOSEPH SWEDISH, PRESIDENT AND CEO, 
ANTHEM, INC. 

Mr. Swedish. Thank you, Chairman Marino, Ranking Member 
Johnson, and Members of the Subcommittee. I am Joseph Swedish, 
president and chief executive officer of Anthem, and it is my honor 
to appear before you today. The work of this Committee and the 
dialogue we engage in will help shape the future of health care in 
America. I appreciate the opportunity to contribute Anthem’s per- 
spectives and experience. 

Several Committee Members represent communities served by 
Anthem’s local health plans, and the Committee as a whole has 
been an influential advocate for positive change in health care. So 
I would like to begin by thanking you for your dedication, leader- 
ship, and partnership, and by reinforcing Anthem’s commitment to 
continue our proud 75-year history of providing high-quality, af- 
fordable health benefits to the many local communities and diverse 
populations we serve. 

My written testimony details the complementary nature of An- 
them’s and Cigna’s businesses, the market dynamics impacting this 
transaction, and our commitment to working cooperatively through- 
out the review process. 

But I would like to focus my remarks today on the most impor- 
tant beneficiaries of these proposed transactions — consumers. 
Health care is undergoing an unprecedented transformation. And 
while affordability, access, and quality are goals unanimously 
shared by our health care system, they are not universally enjoyed 
by consumers. 

Together, Anthem and Cigna have the resources and capabilities 
to offer a broader portfolio of products and services to keep health 
benefits more affordable and promote accountable, higher quality 
health care for consumers. Simply put, the combination of Anthem 
and Cigna will allow us to provide better health insurance to more 
people. 

We will keep health care affordable by more efficiently and effec- 
tively addressing the number one cause of rising costs in health 
care, the cost of care itself Our combined analytic capabilities will 
empower better informed decisionmaking between patients and 
physicians and help safeguard affordable access to remarkable new 
clinical discoveries, treatments, and technologies. 

Our combined health and wellness expertise will help fill gaps in 
recommended care and more proactively engage consumers in man- 
aging their own health conditions. We will expand access to a 
broader network of hospitals, physicians, and health care profes- 
sionals so consumers receive the highest quality care available 
when and where they need it, and, finally, improve quality by ex- 
panding our innovative, value-based accountable care models that 
today represent more than $50 billion in reimbursement tied to 
better value, quality, and outcomes for members. 

Much of the attention around this acquisition focuses on competi- 
tion. This is, certainly, an essential part of the dialogue. As a base- 
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line, it is important to recognize that health care is fundamentally 
local, locally based, locally delivered, and locally consumed. 

Across the many diverse localities and business segments in 
which Anthem and Cigna operate, there is robust and growing 
competition. Given the very limited and in most areas no market 
overlap between Anthem and Cigna, competition will no doubt con- 
tinue to flourish after the transaction is completed. 

There are many calculations, analyses, and opinions being ex- 
pressed about what this transaction will mean for competition, but 
the true question to be asked is, what will this mean for the con- 
sumer? The simple answer is Anthem and Cigna together mean 
better health insurance for more people. 

Throughout my 40-year career in health care, I have worked dili- 
gently to instill a culture of innovation and collaboration across the 
many organizations I have led, and the combined company will be 
no exception. 

Separately, Anthem and Cigna have made meaningful progress 
in improving affordability, access, and quality for consumers. To- 
gether, we can and will do much more. 

We embrace the responsibility of this transaction and look for- 
ward to working with you and the entire health care system to ex- 
pand access to affordable, high-quality health benefits. 

Thank you for the opportunity to testify today, and I look for- 
ward to your comments and questions. 

[The prepared statement of Mr. Swedish follows:] 



40 


Prepared Statement of 


Joseph Swedish, President & CEO, Anthem, Inc. 


Before the 


United States House of Representatives Judiciary Committee 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law 


On 


September 29, 201 5 


1 



41 


Thank you, Chairman Marino, Ranking Member Farenthold, and members of the Subcommittee, for the 
opportunity to testify today. I am Joseph Swedish, President and CEO of Anthem, Inc., and it is my 
honor to appear before you today to pro^-ide an over\dew of die highl>' coinplementar\' nature of the 
proposed Anthem-Cigna combination and the value that would result for individual consumers, 
employers, providers and our health care system. The goal of diis transaction is to provide a better 
product to these stakeholders in our ever-changing, increasingly competitive health care market - a 
product that promotes affordability, increases aceessibili^-, and enhances quality by focusing on 
innovation and collaboration. 

Since joining Antlicm in March of 2013, 1 have witnessed the continued transformation of our health care 
system. Having spent more than 40 years of my professional life in health care leadership - the majority' 
of those years serving as a hospital administrator and CEO tor several major hospital systems, including 
Trinity Health, a faitli-bascd hcaltli system - I am exeited and hopeful about the future of hcaltli care. 

Health care in our country^ is rapidly evolving, driven by the needs of consumers, who demand change 
from all sectors - providers and payers. Neither payers nor providers alone can bring about tlie change 
necessary' to close tlie gap between consumer expectations and the outcomes that the health care system 
has historically delivered. Nor can this change be achieved by Anthem or Cigna alone. No longer is it 
enough for health insurers to seno as financial stewards in the health care delivery transaction; we must 
now assist consumers as they interact with tlie health care system, not just in choosing the healtli care 
options that best meet their needs, but also in helping them decide how and where to access care. 
Likewise, we must go beyond paying claims, instead partnering with providers by ofFcring human and 
financial resource support, actionable data analytics, and tools that further their efforts to focus on tlie 
health of tlicir patients, while shifting from volume- to value-based payments. And above all, we must 
help all stakeholders - providers, consumers, employers and brokers - change from a sy'stem tliat has 
historically focused on sick care to one that promotes optimal health. Anthem has taken this need for 
change head on by focusing on three strategic areas, w hich arc the pillars of our proposed acquisition of 
Cigna: 1) a better consumer experience; 2) cost containment to improve affordability; and, 3) strong 
collaboration with providers. 

My' testimony today' will focus on the following areas: 


Vahie of an Anihem-Cigna Combinalion 
Complementary Nature of the Proposed Deal 
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• Marketplace Dynamics 

• Federal and State Oversight of the Transaction 

Value of an Anthem-Cigna Combination to Consumers 

The combination of Anthem and Cigna will bring together the complementar\' platforms of both 
companies in a way tliat will uniquely benefit consumers. For instance, Antliem recently opened its new 
Linovation Studio in Atlanta, GA witli tlie goal of accelerating the pace of R&D and creating the tools, 
solutions and capabilities that will improve the experience of our consumer and provider partners. 
Through this program, we were able to launch our first pilot last montli, a two-minutc Welcome 
SmartVideo to new cuid renewing individual plan members in California. Anthem also brings an 
extensive network of providers, leading care coordination programs in Medicare Advantage and 
Medicaid, 24/7 access to licensed providers viatclchcalth, and more tlian 75 years of experience in 
commercial insurance. Cigna - through its 'Tjo Deep, Go Global, Go Individual’' strategy - brings its 
own distinctive strengths, including: consumer-centric technology platfomis, highly regarded wellness 
programs, substantial expertise in tlie international market, and leading specialty capabilities like dental, 
vision, behavioral, and life and disability coverage. 

Consumer engagement and data transparency 

As licaltli care evolves, consumers arc demanding more information from a variety of trusted resources in 
order to make more informed decisions. When making health care decisions, many consumers look to 
their healtli plans, as tliey are the only entity with visibility across the entire healtli care system. We know 
tliat consumers want more transparency when it comes to their expected costs and tlie quality' of health 
care provided by their doctors and hospitals. More importantly, we have seen that making this 
infoniiation available to consumers and providers leads to better outcomes and cost savings to the health 
care sy'stem. Anthem is responsive to consumer demands for transparency', which is why' the company' 
launched Anthem Care Comparison nearly a decade ago to provide consumers witli price, patient 
experience and quality ratings for common, non-emergency medical services ranging from 
tonsillectomies to knee replacements, w ith the aim of empowering consumers to seek out the highest 
quality medical care in the most cost-effective setting. Anthem Care Comparison now includes 
approximately 400 medical procedures and services. 
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Anthem is also partnering with third party transparenc>' vendors like Castlight Health and Health Care 
Blue Book to make sure consumers have clearer linc-of-sight into the price variations that exist, 
oftentimes within die smiie geography or network. To encourage greater cost and quality competition 
among providers, and to help consumers make better informed decisions about where to seek health care 
services, wc implemented a rcfcrcncc-bascd pricing program in partnership with CalPERS, the California 
Public Employee Retiree Si stem. In coordination with CalPERS, we took on the problem of significant 
price variation across California providers for knee and hip replacements by utilizing rcfcrcncc-bascd 
pricing. By educating mid incentivizing consumers and providers dirough price transparenc>', CalPERS 
experienced a 20 percent increase in patients who chose more affordable, high quality providers for these 
procedures, and at the same time, saw 20 percent of providers lower dicir prices. 

Cigna, through the belief that consumers should be supported with the right tools to help them make 
value-based hcaltli care decisions, offers members myCigna cost and quality transparency tools. The 
myCigna portal is widely recognized as an iiidustiy- leader, providing personalized cost estimates 
for 1,100 medical and dental procedures and real time pricing for medications at 60,000 pharmacies 
nationwide. In tlic last 12 montlis tlicrc were approximately 24 million customer visits to myCigna, with 
an additional 4 million visits to the mobile app. A primary destination for consumers is to find a local, 
quality- and cost efficient doctor or facility: roughly a third of consumers visiting myCigna utilize the 
technology to identify pricing for procedures such as a colonoscopy, MRJ or mammogram, Cigna's focus 
on wellness and consumer-centric technologies will only serv-e to enhance health coverage offerings when 
combined with Anthem’s, 

Improvim quality and affordahilitx’ 

Consumers also want better value - in the form of higher quality and lower costs - for their healtli care. 

To that end, Anthem and Cigna are investing in several initiatives that focus on improving the value of 
health care for consumers, evolving beyond the traditional insurer role as a payer of claims to a personal 
health care coordinator for consumers. For example: 

• Antliem's Enlianccd Personal Health Care program promotes tlie physician-patient relationship 
through a stronger focus on the quality- of, and access to, services, which has led to a net savings 
of $6.62 per member per month, $36 million in shared savings paid out to providers, and fewer 
hospital admissions and shorter hospital stay-s. 
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• Cigna Collaborative Care (CCC) is a -value-based initiative that uses incentives to engage health 
care professionals and help drive improved health, affordability and patient experience. CCC 
represents an industry-leading 19 percent of total commercial contracts, and includes large 
primary care phy sician groups, hospitals, small piiinary care practices and specialists, including 
OB-GYN practices, among others. 82 percent of doctors and hospitals with two or more years of 
experience with CCC have had success in achieving their total medical cost targets and 72 
percent had success in achieving their quality- targets. 

• With spending on cancer medication expected to increase by 50 percent through 2024, 25 percent 
growth in new cancer tlicrapics tliat average an annual cost of $100,000 each, and one in tlircc 
cancer patients receiving treatment tliat is not consistent with medical evidence or best practices. 
Anthem's Cancer Care Quality- program - a joint collaboration with providers and oncologists 
that seeks to arm tlicsc experts witli the information and tools tliey need to identify- evidence- 
based care paths - has advanced better informed decision-making in cancer care and treatment. 

In its first year, 65 percent of members in the sample are already on a high-quality pathway. 

• As part of Cigna' s efforts in wellness programs, the City of Houston. Texas is the recipient of the 
Govemment Sector Well-Being Award for its dynamic and engaging w ellness program, which 
includes completion of the annual health risk assessment wdth biometrics and participation in 
various activities including health education seminars, preventative care visits, and completion of 
coaching programs. Tlie City has realized an estimated savings of $42 million in hcaltli care costs 
over tlie last tliree years and lowered its average annual healtli care trend increase to 1 . 1 percent, 
down from 10 percent, 

• Anthem’s Imaging Cost and Quality program is proactively engaging consumers by educating 
them about low^er cost, high quality alternative locations to receive care for certain procedures, 
like MRIs, which can save $220 per test, on average. 

The combined reach of Anthem and Cigna would go even further by providing these kinds of programs 
and expanding access to care and choice for consumers through a more extensive network of hospitals, 
phy'sicians, ser\dce providers, and health care professionals, including a combined network of more thcui 
1 ,600 Centers of Excellence proven to produce higher quality and low^er costs in a number of surgical 
areas, such as cardiology, orthopedics, oncology, and obstetrics. 
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Together, Anthem and Cigna would also be able to leverage complementary^ expertise in sendng 
Medicare beneficiaries witli chronic conditions. For example: 

• Anthem, through our CareMore Health subsidiary-, has demonstrated that by investing in care 
during the earlier stages of a beneficiai\'’s illness or condition, and through strong collaboration 
with primary^ care physicians and bricks and mortar care centers, not only is the progression of 
illness slowed, but, when compared to traditional Medicare fcc-for-servicc, overall hcaltli costs 
are reduced. For instance, tlirough CareMore's unique and member-focused approach, its 
members with chronic kidney disease (CKD) progress to dialysis in slightly over 24 years, as 
opposed to less than si.x years for beneficiaries witli CKD in fec-for-scrvice. Also, tlirough its 
disease management programs, CareMore has reduced stroke risk for its members by' 40 percent 
and amputation rates for diabetics by 60 percent, 

• At tlie same time. Cigna’s HealthSpring subsidiary- - in complementary' locations across the 
countiy - partners witli physicians to transition to alternative pay ment models. Almost tw o-tliirds 
of Cigna-HealtliSpring’s members in HMOs receive care tlirough physicians w'ho are incentivized 
to deliver better outcomes and higher patient satisfaction. For instance, Cigna-HealthSpring 
members receive: 19 percent more colonoscopies, which lower tlic risks associated w itli 
colorectal cancer: 1 1 percent more mammograms, which low'er tlie risks associated with breast 
cancer; and, six percent more diabetic cholesterol screenings, which lower the risks associated 
with heart attacks and stroke. 

Provider collabofaiion and vdue-based reimbursemeni 


Among the challenges impeding the needed change to our health care system is an antiquated fee-for- 
scrvicc payment system diat rewards volume over quality while restricting provider collaboration. Tliis 
challenge is equally recognized, and is being prioritized, by health insurers, providers, tlie Administration, 
and Congress. 

hi Januaiy' 2015, the U.S. Department of Health and Human Serxdces Eumounced (during an event 
attended by Anthem’s chief medical officer. Dr, Samuel Nussbaum) a historic timeline for shifting 50 
percent of Medicare payments from fcc-for-servicc to quality- and value-based tlirough the adoption of 
alternative payment models by' 2018. In addition. Congress, tlirough passage of the Medicare and CHIP 
Reauthorization Act of 2015 earlier this year, reformed Medicare physician payment by setting a course 


6 



46 


for consolidating quality reporting requirements and creating a new reimbursement structure for 
physicians based on medical outcomes, instead of die volume of services provided in the previous SGR 
methodology. 

Antliem and Cigna are also committed to aligning mcentives to encourage smarter, eollaborative deeision- 
making that fosters healthier outcomes and abetter patient experience. More than $50 billion (53 
percent) of Anthem's total health care reimbursement is tied to value-based contracts, with 150 
accountable care organizations (ACOs), 787 hospitals, and 106,000 network physicians. In fact tlirough 
our new Enhanced Personal Health Care arrangement with participating providers - where the emphasis 
is on value-based payments rewarding high quality and efficiency, the exchange of clinical information, 
and a mutually'-shared commitment to patient-centered care - Anthem is able to serv-e 4 million of our 
members. This focus has allowed us to get more care provided under the value-based umbrella - a 
number that will only grow as a result of tlic proposed deal, having a more immediate impact on our 
ability' to bring down tlie total cost of care. Anthem also has a first-in-the -nation partnership with sev'en 
of the top 30 competing hospital systems in Los Angeles and Orange County-, that enabled us to launch 
Vivity, an integrated healtli system that moves away from traditional fce-for-scrvice and towards a 
structure tliat financially rewards activities that keep patients healthy, both simplifying access and making 
costs more predictable. 

Meanwhile, eighty' percent of Cigna-HealthSpring's Medicare Advantage membership is tied to value- 
based reimbursement, In addition, more than 35 percent of Cigna's total commercial health care 
reimbursement is being tied to value-based contracts, primarily through its aforementioned Cigna 
Collaborative Care (CCC) initiative, which includes arrangements with 134 large physician group 
practices, more than 30 specialty groups, and over 80 additional aTrangements covering more than 240 
individual hospitals. CCC works to bridge the gaps in infonnation and care by creating a model tliat 
rewards for quality outcomes and gives health care professionals the information - and the support - they 
need to achieve diose outcomes. And die results speak for themselves: 

• Improved health - with 3 percent better-than-market average quality performance; 1 9-25 percent 
better compliance rate widi diabetes measures; and. 21 percent more gaps in care closed. 

• Lower cavt- with 3 percent better-than-market average total medical cost; 52 percent conversion 
rate to lower cost medications: and, 4-5 percent lower total medical cost trend versus peers. 
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• Higher satisfaction - 95 percent of participating doctors would recommend Cigna to colleagues; 
and, 50 percent fewer emergency room \asits compared to market benchmarks, contributing to a 
higher quality of life. 

By integrating the complementaiy- expertise of the two companies, the combined organization would 
operate more efficiently, reduce overall operational costs, and enhance our ability to manage the cost 
drivers that negatively impact affordability for consumers. 

Complementary Nature of the Proposed Deal 

As the health care system continues to change, insurers must change along with it. From delivery' to 
payment to how and where consumers interact with their care, the health care landscape has undergone a 
dramatic shift - one tliat will only continue as wc move furtlicr down the road towards a more fully 
integrated, value -based healtli care system. 

The health insurance industry has adapted along witli this change and will continue to reshape the role it 
plays in consumers’ lives. First, consumers have become savwier and much more engaged in their health 
care decision-making. This engagement has boosted the prevailing spirit of competition that thrives 
across the insurance industry today, as companies innovate to bring customers the products they' want. 
This innovation, in turn, has encouraged a greater spirit of collaboration with health care providers, 
moving insurers beyond tlie traditional role as payer of claims, to one of partner in improving tlie delivery 
and quality of care. In particular, we are in the midst of a comprehensive redesign of how we pay for 
health care, by focusing on reimbursement models that reward value and outcomes, rather than volume. 

However, facilitating consumer engagement and the shift to value-based payment models requires in- 
depth data. Consumers need transparent, easy-to-understand information on quality- and costs. Providers 
need real-time data on dicir patients, as well as on cvidcncc-bascd interventions, that will enable them to 
address gaps in care and better manage chronic conditions. Antliem’s proposed merger with Cigna w'ill 
result in the aggregation of useful information that can then be applied to bringing a better, more targeted, 
product to consumers, and ultimately, improving the care tliat providers arc able to deliver patients. 


Additionally, as already touched upon, both companies bring distinct capabilities and expertise to the 
transaction. In such a rapidly-changing environment, where the pace of development is outmatched only 
by' consumers’ demand for tapping into these advances, companies face tlie critical decision of either 
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dedicating resources to building out new capabilities or identifying organizations that have already 
distinguished themselves in tlicse areas and combining their shared expertise in order to bring consumers 
the best possible product in a responsive and timely way. As it relates to this transaction, the combination 
of these two companies would enable the merged organization to expand the reach of the things each does 
well. Whctlicr that's Antlicm's focus on value-based provider collaborations througli its Enlianccd 
Personal Health Care program or Cigna's dedication to improving health, affordability, and the patient 
experience through its Cigna Collaborative Care initiative, this deal enliances our ability to bring 
consumers a wider arra\' of products, while improving our stewardship of their health care needs. Put 
simply, an Anthem-Cigna combination would allow us to bring the best of w-hat both companies do to 
more people today. 

And, it must be emphasized, in addition to being personal, health care is local - it is delivered and paid 
for locally, even when administrative functions arc located elsewhere. To characterize Anthem and Cigna 
as two of five ‘'national insurers" is inaccurate and an oversimplification of the role w'e play in the varied 
communities w^e sen'e across the country. 

Health insurance is flush wdtli competition. The number of health insurers increased by 26 percent in 
2015 wnth 70 new entrants offering coverage. Increased competition in insurance means more choices for 
consumers, Further, when considering the various segments that make up health insurance (individual, 
small group, international, large employer. Medicare Advantage, Medicaid, etc,), it is apparent tliat tliis 
transaction will result in minimal shared local markets, both geographically and by product segment, 

As the BlueCross or BlueCross BlueSliield licensee in 14 states. Aitliem is intimately familiar witli the 
rules governing how insurers can operate under this brand. While the rules require tliat companies meet 
certain thresholds to stay in compliance - at least two-thirds of all health care rev'enue across tlie coimtrv' 
must be derived from Blue-branded business: SO percent of the revenue in those states that that company 
operates under that brand - we arc confident that we will continue to remain in compliance widi tliose 
mles with more than sufficient flexibility to compete aggressivefy' in tlie markets in which w'e will do 
business under the Cigna brand. The BlueCross BlueShield Association does not have approval rights 
over this transaction. However, if it is determined at any time that we arc out of compliance witli their 
mles, we are allowed a grace period during which w'e wall be able to develop an action plmi and granted 
additional time to come back into compliance. 
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At Anthem, we look at the provision of small group as insurance plans for small employers with 2-50 
employees; we have a presence in this segment in 14 states. Cigna docs not market to this group. 
Likewise for purchase of individual plans, where consumers obtain coverage directly for themselves, 
often through the exchange marketplace or a broker, Anthem, again, has a presence in 14 states. Cigna 
has a presence in 12 states. Tlic combined company would only share a limited number of rating regions 
within just five states, where there is now, and will continue to be, robust competition. Underscoring this 
is the fact that consumers can now choose from an average of 40 health plans in states participating in the 
insurance exchange marketplace - an increase of 25 percent in 2015 .' In local exchanges, consumers have 
an average of 23 different plan choices at the silver metal level. Further, new- business models - CO-OPs 
like Community Health Options, licensed in Maine and New Hampshire, and venture capital-backed 
companies like Oscar Healtlicare - are entering this segment and expanding their coverage, along with 
provider-sponsored health plans and plans that have traditionally serv^ed other segments. The Silicon 
Valley-backed startup, Oscar provides yet another model of entry. Oscar is a new entrant tliat leverages 
technology' £uid promises to offer a new way to purchase and use insurance. It is emblematic of the 
changing face of the competitive landscape in the insurance industry'. With significant investment from 
companies like Google, who recently amiounccd $32.5 million in new funding, Oscar has already signed 
up more titan 40,000 people in New York and New Jersey, the first and only markets it has entered, with 
plans to expand to California and Texas in 2016. 

Large employers also have numerous choices and the ability to leverage additional competitive 
alternatives, Across the country, at least 130 unique health benefits companies compete to sen^e 
employers tliat self-insure health benefits for their employees. Tliis number docs not include the several 
Pharmacy Benefit Managers and Behavioral Health Organizations that also sen'e large employers. For 
tliis segment, companies like Anthem and Cigna primarily provide administrative services ratlicr than 
insurance, because employers take on the risk of providing health care coverage by self-insuring. Today, 
large employers seldom purchase one all-inclusive health benefit package for employees located in 
facilities in multiple states. Large employers frequently contract vvitli health insurers, tliird party 
administrators, and providers on regional, state, and local levels, depending on the local market 
conditions, to offer additional options to their employees. In addition, employers often disaggregate or 
carve up health benefits into product segments (c.g., medical, dental, vision, pharmacy, life and disability. 


^ U.S. Department of Health & Human Services, Office of the Assistant Secretary for Planning and Evaluation, 
Health Plan Chaice and Premiums in the 2015 Health Insurance Marketplace, 
httD://aspe.hhs,gov/sites/default/fiies/odf/77176/heaithPremium2015.odf (Jan. 8, 2015). 
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etc.) and issue separate RFPs, generally by geographic region, to ensure the most efficient use of their 
dollars. 

Large employers also benefit from being able to supplant traditional insurance providers in some areas of 
the country with well-established, integrated hcaldi care delivery systems (e g., Mayo Clinic Health 
System, UPMC, Heniy Ford, Geisinger Health System, Health Partners of Minnesota, etc.) and new 
entrants like Ascension Catholic Health, TcnctA^anguard and Nortli Shorc-LIJ Health System. At tlic 
same time, there are se\'eral companies offering rental networks (e.g., MultiPlan and PreferredOne), risk 
management and administrative support (e.g., CoreSource, HealthPlan Holdings, Associated Third Party 
Administrators, etc.), and technology like tclchcaltti (e.g., Tel^oc, Specialists on Call, MDLivc, Doctor 
on Demand, etc.) as stand-alone products and sendees to large employers. This has led to robust 
competition tor these various segments and sendees. Even Anthem, as an employer of 52,(K)() associates, 
utilizes partnerships witli companies like HcalthEquity and CONEXIS for Flexible Spending Accounts, 
Health Savings Accounts, and COBRA benefits. 

Large employers - like Walgreens, Starwood, Scars, and Peteo - arc also utilizing new private health 
insurance exchange models to provide several health coverage options for their employees. In 2016, 
almost 30 percent of Anthem’s quotes tor new business with large employers have been quoted through a 
private exchange. During tlie same time period, nearly 25 percent of Cigna’s relationships wdtli large 
employers are projected to be sold through a private exchange, up from three percent of client 
relationships in 2014. According to a recent report by Accenture, private health insurance exchange 
enrollment doubled from 20 14 to 20 15, and private c.xchange enrollment is estimated to reach 40 million 
by 2018. Some large employers are even negotiating directly with local health care systems. For 
c.xamplc, according to a recent article in Modern HeaJihcare, Boeing is contracting directly with Roper 
St. Francis Health Alliance in Charleston, SC. Providence-Swedish Health Alliance in Seattle, WA, and 
with Mercy in St. Louis, MO. 

The combination of Anthem and Cigna, through complementary' product and geographic focuses, will 
only enhance our ability to serve the needs of large employers. Cigna is providing leading health seiv ices 
to employers that choose to self-insure, employers in need of stop-loss coverage, and employers w itli 
globally' mobile employ'ees. At the same time. Anthem is providing large employers a robust network of 
doctors and hospitals, and new collaboration and care delivery^ models grounded in value-based care that 
improve quality of earc and help employers control rising health care costs. In addition, Cigna's higlily- 
regarded integrated behavioral, phamiacy, vision, dental, and otlier specialty products will expand options 
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and enhance health. One hundred percent of the savings that result from Anthem and Cigna care 
management programs are passed through to large employers that self-insure. 

For employers and organizations with multi-national footprints, Cigna has partnerships in 30 countries to 
provide health coverage to their globally mobile employees through a vast network of over 1 million 
health care professionals, clinics, and facilities. This network includes 89,000 behavioral health care 
professionals and over 1 1,000 facilities and clinics, 74,000 pharmacies, nearly 70,000 vision health care 
providers in more than 24,800 locations, and ov^er 150,000 dental professionals. Anthem does not operate 
in the international market. 

For Medicare Advantage (tlie private plan alternative to Medicare fee-for-service), the total membership 
for the combined company would be minimal (a six percent share combined, according to a recent 
analysis by the Kaiser Family Foundation, which amounts to about one million covered lives for tlic 
combined organization). Antliem does business in 20 states, primarily in New York, Ohio, and 
California. Cigna, meanwhile, does business in 15 states and the District of Columbia, primarily in 
Florida, Tennessee, Pcmisylvania, and Texas. The companies thus have a highly complementary 
geographic footprint. On average, all Medicare beneficiaries are able to choose from 18 Medicare 
Adv^antage plans in 2015, ■ 

While Anthem has contracts in 19 states to serve Medicaid beneficiaries. Cigna's footprint is limited to 
just a number of counties in two states, resulting in both companies offering Medicaid Managed Care 
services in only six shared counties in Texas. It is important to remember that the states determine the 
rates that are paid to plans, how many plans may participate, where those plans can do business, and who 
those plans can serve. And, even w itliin this structured model, the competition through RFPs is vigorous. 
Many states also divide the Medicaid population by geography or beneficiary' group (i.e., motliers and 
children; single adults; dual eligibles - those qualify ing for both Medicaid and Medicare; long-term care, 
etc ). Antliem has a large number of competitors including UnitcdHcalthcarc, Ccntcnc, WcllCarc, 

Molina, AmeriHealth, and others. For example, just last month the state of Iowa completed a competitwe 
bid process for the management of the state's Medicaid population. In the case of low-a, 11 health plans 
submitted bids, w ith four being awarded state-wide contracts, which means Medicaid beneficiaries will 
hav'e four health plans from which to choose. 


^ Gretchen Jacobson, et al., Medicare Advantage 2015 Data Spotlight: Overview of Plan Changes, The Henry J, 
Kaiser Family Foundation, http://files, k ff.or g/attachment/data-sp oti i eht- medicare-advantage- 2 015-dat a- spot iig h t- 
overvievv-of-p!an-changes (Dec. 2014), 
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Other Notable Marketplace Dynamics 

As noted above, health plans are entering new business segments, and new entrants are participating in 
the market for the first time. Providers arc also cntciing the hcaltli insurance marketplace in rapidly 
growing numbers. According to a PwC analysis from 2014, "'some 50 percent of U S. health systems 
have applied - or intend to apply - for an insurance license.”" Just a few examples of health sy stems that 
have entered the insurcuice market include: Ochsner Health System, Sentara Healthcare, TenetA^ anguard, 
and Ascension Catholic Health. 

Given the high degree of healtli insurance regulation at both the federal and state level, plans are 
mandated to incorporate an expanding set of rules into their business models. In addition to the stronger- 
tlian-cvcr consumer protections now in place, health plans’ rates and operating margins arc more 
regulated thcui ever before. For example, newly-established mandates limit how healtli insurance plans 
spend the premium dollars that they collect; specifically, in terms of the percentage of each premium 
dollar tliat can be spent on ‘'administrative c.xpcnscs” versus medical claims. As a result, plans arc 
incentivized to find greater efficiencies witliin these categories. The shared competencies of these two 
organizations will enable the combined company to operate more efficiently (e.g. leveraging IT 
capabilities), thereby reducing operational costs, while enhancing quality of care and investments in 
technology and innovation. 

Federal and State Oversight of the Transaction 

While I am grateful for the opportunity to share our perspective on the benefits and inherent value of the 
combining of these two fonvard-thinking companies, I also recognize that we are only at the beginning of 
what W'C expect and hope will be a thorough, tact-based, and comprehensive examination of the merits of 
this transaction. Anthem's proposed acquisition of Cigna is subject to vigorous federal and state 
regulatory' re\iew processes, throughout which you have my assurance that both companies are 
committed to working cooperatively with all relevant policymakers and regulatory' entities."^ We hope to 


^ Gary Ahlquist, et al., Several hundred health netwarks will become payors, PwC, 

h ttp://www.strategvand, pwc.cQm/giobai/home/what-we-think/reports-white-papers/ a r ticie-dispiav/h e aith- 
ne tvvor ks- become-pavor s (June 20, 2014). 

As it relates to the McCarran-Ferguson Act, the law has been interpreted to not include mergers and acquisitions 
as "the business of insurance," As such, this transaction is subject to full and complete regulatory review by the 
Department of Justice, similar to any other proposed merger or acquisition, 


13 



53 


close this transaction in the next 1 2-1 6 months. We have met with the Department of Justice and with the 
National Association of Insurance Commissioners, and have been engaged in our state filings. And, we 
are committed to remaining trcuisparent throughout the entirety of this process about our plans with all of 
our stakeholders and interested parties. 

Conclusion 

I WcUit to thank the members of this Subcommittee again for holding this hearing and providing me the 
opportunity to speak on behalf of the proposed transaction, which, as I have detailed, would bring 
together two higlily complementary organizations. Wc look forward to tlic rcgulatoiy review process and 
to working jointly with the entities responsible for the transaction's oversight and approval. 

Hcaltli care markets arc constantly changing - whether as the result of legislation or the imperative to 
meet the needs of consumers and providers. To serv'e consumers best, health care organizations must 
evolve and become more sophisticated. O'er die past five years we have faced many new competitors 
locally and by product segment - ranging from hospital systems to new Medicare Advantage and 
commercial entrants to disaggregated services sold directly to employers. These delivery' systems hold 
tremendous promise for consumers, and their local and market segment strength as competitors 
demonstrates why antitrust review from regulators and policymakers should generally examine tlic 
various segments tliat make up health insurance (e.g.. individual, small group, Medicare Advantage, etc.) 
independently rather than assume that decisions are uniformly made on a national basis. 

Finally, I believe it also worth repeating that, at its core, the proposed Anthem-Cigna combination 
represents a significant step forward on the path to a 21®' century hcaltli care system tliat reflects our 
shared vision of greater value for consumers - increased access and choice, greater affordability, and tlie 
better health outcomes achieved through innovation and collaboration. I look forward to your questions. 

Thank you. 
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Mr. Marino. Thank you. 

Mr. Nickels? 

TESTIMONY OF TOM NICKELS, EXECUTIVE VICE PRESIDENT, 
AMERICAN HOSPITAL ASSOCIATION (AHA) 

Mr. Nickels. Thank you, Chairman Marino, Ranking Member 
Johnson, and other Members of the Subcommittee. Thank you for 
inviting me here today. My name is Tom Nickels. I am executive 
vice president of the American Hospital Association. On behalf of 
our 5,000 hospitals and health system members and the patients 
we serve, I appreciate the opportunity to testify today. 

Anthem’s proposed acquisition of (ligna and Aetna’s proposed ac- 
quisition of Humana would further concentrate an already heavily 
concentrated health insurance industry by eliminating two of the 
largest five insurers and result in negative consequences for both 
health care consumers and providers. 

Many consumer groups and provider organizations have already 
expressed significant concerns about these massive acquisitions, 
and we believe both deals merit the highest level of scrutiny from 
both Congress and the Department of Justice. I would like to focus 
on some of our specific concerns with each deal and take issue with 
a number of claims some are making to try to defend the proposed 
acquisitions. 

First, the insurers claim they are seeking to acquire companies 
that have complementary business lines and that there would be 
no overlaps leading to increased market consolidation. We are very 
skeptical of these claims. 

In addition, given Anthem’s affiliation with the Blue Cross Blue 
Shield system, we are concerned about the negative consequences 
for consumers and health care providers that could result from fur- 
ther entrenching the powers of the Blues’ plans that currently 
dominate the insurance market in nearly every State. 

Second, the insurers say that all health care is local. However, 
they cite national statistics on the number of competitors instead 
of the actual competition in local markets. According to our anal- 
yses, which are done in the same manner and with the same data 
that the DOJ will use in making competitive assessments, more 
than 800 markets for the Anthem deal and more than 1,000 mar- 
kets for the Aetna deal lack sufficient local competitive alter- 
natives. 

In addition to the lack of competition in local markets, there are 
high barriers to entry in the commercial insurance market. For ex- 
ample, insurers point to Oscar as a new commercial health insur- 
ance company. However, it is one of only two for-profit companies 
that were not already insurers to enter State marketplaces so far. 
It also has penetrated only a single urban market and lost a re- 
ported $27.5 million last year. The company’s founder recently de- 
scribed entry into the insurance market as “daunting.” 

Meanwhile, the Aetna-Human deal would affect Medicare Advan- 
tage plans in more than 1,000 markets that serve more than 2.7 
million seniors. These markets would become even more con- 
centrated, and 97 percent are already highly concentrated. The po- 
tential for further concentration would threaten the fiscal protec- 
tion the Medicare Advantage program provides for enrollees and 
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would likely result in higher out-of-pocket costs and fewer benefits 
and even narrower networks. 

Just yesterday, the GAO released a report urging CMS to do a 
better job of ensuring that networks are adequate. 

Third, we are very concerned that both of these deals could derail 
the momentum hospitals have led to improve the Nation’s health 
care delivery system. Despite claims that commercial insurers are 
fostering innovation, they continue to benefit financially from both 
squeezing provider payments and riding the wave of hospital ef- 
forts that are resulting in more efficient and higher quality care. 

There is no evidence that larger insurers are more likely to im- 
plement innovative payment and care management programs. In 
fact, concentrated delivery system reform efforts have tended to 
emerge from other sources, such as provider systems and non- 
national players. 

Fourth, we are concerned that any potential benefits the insur- 
ance companies realize from these deals will not be passed on to 
consumers. Insurers do not have a good track record of passing any 
savings from an acquisition on to consumers, and there is no rea- 
son to believe these transactions would be different. 

Fifth, if these deals are allowed to close, the negative impact on 
providers and consumers could be enduring. Consolidation that oc- 
curs now is unlikely to be undone if it later proves anticompetitive. 

Lastly, it is unlikely that divestiture agreements can be reached 
to reduce the anticompetitive impacts. It is also unlikely that other 
competitors have the capacity to enter these markets as the scope 
and scale of the acquisitions are unprecedented. 

In conclusion, some have compared the insurance deals to those 
in the telecommunications arena because of the size and potential 
to contort the market and harm consumers. DOJ was ready to chal- 
lenge the telecommunication deals, and it also should be ready to 
challenge these insurance deals, if it finds that these transactions 
threaten the vitality of our health care system and the health and 
welfare of consumers across the Nation. 

We look forward to working with the Subcommittee to make sure 
that consumers continue to have access to high-quality, affordable 
health care in their communities. Thank you very much. 

[The prepared statement of Mr. Nickels follows:] 
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I am Tom Nickels, executive vice president of the American Hospital Association (AHA) On 
behalf of our nearly 5,000 member hospitals, health systems and other health care organizations, 
and our 43,000 individual members, 1 thank you for the opportunity to testify 

The AHA has expressed concern in numerous forums about the proposed acquisition of Cigna by 
Anthem and Humana by Aetna These acquisitions would further concentrate an already heavily 
concentrated health insurance industry In addition, any potential benefits the deals could yield 
pale in comparison to the enduring harm the deals could impose on health care consumers and 
providers Many consumer and provider organizations have raised similar concerns, urging that 
these deals receive the closest possible scrutiny by federal and state antitrust authorities 

Among the claims that the insurers make to defend the acquisitions of their closest competitors 
are that the companies are complementary without significant overlaps and/or allow them to 
extend to lines of business they could not enter otherwise These claims have and should have 
- been met with significant skepticism That also is true of their statements declaring that all 
health care is "local.** followed by a recitation of national statistics on the number of supposed 
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competitors to imply that there is more than sufficient competition in local markets. However, 
this is not the case. If all health care is local, then only the competitors in a particular local 
market count in assessing the anticompetitive impact of the deal. Our analyses, which are done in 
the same manner and with the same data that the Department of Justice (Department) would use 
in making competitive assessments, show that more than 800 markets for the Anthem deal and 
more than 1,000 markets for the Aetna deal lack sufficient “’local” competitive alternatives. 

The same attempt at obscuring applies to claims by Anthem that its Blue Cross Blue Shield 
(Blue) affiliation would not limit its ability to deploy the Cigna business as an effective 
competitive force or further entrench the dominance of Blues plans across the nation. “The 
Blues’ license agreements severely restrict the Blues’ ability to compete with each other,” and 
that has tremendous anticompetitive potential, perhaps even beyond those we have identified.' 

Both of these proposed deals could be an enduring blow to consumers as well as hospitals, 
doctors and others who work to improve the quality, efficiency and affordability of health care. 
As Professor Leemore Dafny highlighted in her recent testimony before the Senate, health 
insurance “consolidation that occurs now is unlikely to be undone if it later proves 
anticompetitive,” as most expect it will.^ 

Hospitals’ momentum to move the nation’s health care system forward could also sustain long- 
term irreversible damage as a result of these deals. Despite the commercial insurers’ recent 
claims that they are fostering innovation, they continue to benefit financially from letting 
hospitals do most of the hard work of reducing readmissions, improving (rigorously measured) 
patient quality, experimenting with accountable care organizations (ACOs) and bundling 
programs, instituting population health programs and numerous other efforts designed to turn a 
system predicated on volume to one measured by value. As Dafny noted, “[t]here is no evidence 
that larger insurers are more likely to implement innovative payment and care management 
programs . . . [and] there is a countervailing force offsetting this heightened incentive to invest in 
, , . reform: more dominant insurers in a given insurance market are less concerned with ceding 
market share.”^ In fact, “concerted delivery system reform efforts have tended to emerge from 
other sources, such as provider systems ... and non-national payers,” according to Dafny, not 
commercial health insurers."^ 

Neither of the proposed acquisitions should be permitted to move forward until federal and state 
antitrust and insurance authorities can offer assurances that they are procompetitive, wdll not 
leave consumers with fewer and more expensive options for coverage or diminish insurers’ 
willingness to be innovative partners with providers to move our health care system beyond silos 
to a continuum of care that is responsive to consumers’ needs. 


SERIOUS CONCERNS ABOUT HEALTH INSURANCE CONSOLIDATION 

The AHA recently shared with the Department’s Antitrust Division our serious concerns about 
the recently announced acquisitions.^ These deals would eliminate two of the largest national 
health insurance companies, leaving just three dominant providers of health insurance, and an 
even more consolidated health insurance market. Recent American Medical Association (AMA) 
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data on health insurance concentration confirms that consolidation is widespread - 70 percent of 
health insurance markets are “highly concenttated.”^ 

Concentration Matters. A recent study^ in Technology Science highlighted why this increasing 
concentration should be of particular concern. It found that the largest issuer in each state not 
only raised premiums by higher amounts, but also raised premiums on more of their plans than 
other issuers in the same state. 

Anthem’s Acquisition of Cigna Threatens to Reduce Competition on a Massive Scale. 

“The potential harm to consumers from the loss of competition that could result 
from the Anthem/Cigna transaction is large and durable. Because the two 
companies generate more than $100 billion in revenue, even a modest price 
increase would cost consumers billions of dollars in higher health care costs. 

The geographic reach of the transaction would be sweeping. It threatens to reduce competition 
for commercial health insurance in at least 817 markets across the U.S. that serve 45 million 
consumers. In each of these markets, the transaction would produce a Herfindahl-Hirschman 
Index (HHI) score of 2,500 or more, which the merger guidelines indicate either raise serious or 
virtually insurmountable competitive issues. 

The parties’ attempt to explain the substantial competition between them by creating artificial 
“submarkets” should be viewed with great skepticism. Typically, when companies go to such 
lengths, it is to obscure competitive overlaps in a desperate effort to demonstrate that a market is 
competitive. In fact, both companies acknowledge in their public statements that they compete 
vigorously for the same group of customers, including large group customers. Moreover, even if 
such market stratification were valid and the companies do not actually compete in the regions in 
which they both actively sell commercial insurance, it would reflect enormously high entry 
barriers and raise questions about anticompetitive coordination (which also should be 
investigated) and, of course, underscore the deal’s enormous anticompetitive potential. 

Entry is Daunting. The durability of the likely anticompetitive impact is enhanced because of 
the high barriers to entry in the commercial health insurance market. The Department has 
explicitly acknowledged this and, remarkably, little has changed over the three years since that 
authoritative pronouncement.*^ The insurers point to some recent new entries to suggest that the 
barriers are lower now; however, this could not be further from the facts. 

Specifically, the insurers point to Oscar, one of only two for-profit “companies that were not 
already insurers ... to enter state marketplaces so far.”^® To date, Oscar has penetrated only a 
single urban market (New York/New Jersey) and is attempting to enter two more in 20 16.” In 
doing so, it lost a reported $27.5 million last year, or about half of its 2014 revenue. In 
addition, it does not discount the immense difficulty of building this business in a market 
“dominated by powerfully entrenched business;” the company’s founder described entry into the 
insurance market as “daunting.”’^ 
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This month, the New York Times chronicled the failure of numerous health insurers across the 
nation, citing a report that ‘'eight carriers have dropped out of nine states” so far.^'^ The fact 
remains that “the most likely potential entrants in a [health insurance] market are incumbents in 
other product and/or geographic markets,” such as the companies seeking to consolidate now.^'^ 

As Dafny noted in her Senate testimony, claims of offsetting efficiencies cannot ameliorate the 
competitive harm from this deal. “Efficiencies must be merger -specific and verifiable . . . and 
there is still the question of whether benefits will be passed through to consumers in light of that 
diminished competition.”*'^ Insurers have a dismal track record of passing any savings from an 
acquisition on to consumers, and there is no reason to believe that this transaction would be any 
difierent.*'^ 

Legislated Controls Cannot Prevent Premium Hikes. Neither of the legislated controls on 
excessive premium hikes - medical loss ratio (MLR) or rate review - are sufficient to prevent 
Anthem from raising rates to consumers above competitive levels. Among other things, the MLR 
is “gameable” by insurers.’^ Our MLR factsheet is attached. 

The MLR measures how much of the premium dollar goes to pay for medical claims and quality 
activities instead of administrative costs and marketing. Despite its seeming promise, the MLR 
will not be effective in controlling premium cost increases because: the MLR requirements apply 
to fewer than 50 percent of Americans under age 65 with health insurance coverage; the rules for 
reporting MLRs may mask differences in premiums rate increases; and the MLR does not 
address the level of the premium increase, only the percentage used for claims and quality 
activities. 

Likewise, insurance rate review will not prevent rate hikes. Neither the Department of Health 
and Human Services nor most states have the power to prevent a rate hike. For example, an 
article in the August 27 Wall Street Jounial^'^ reported that officials had “greenlighted” hikes in 
health insurance rates of more than 36 percent in Tennessee, 25 percent in Kentucky and 23 
percent in Idaho. Our rate review factsheet is attached. 

Anthem’s AfTiliatioii with the Blue System Raises Concerns. Anthem’s affiliation with the 
Blue Cross and Blue Shield system raises some particular competitive concerns. An August 2015 
letter^^ from Joe R. Whatley, Jr., to the Department described the Blue Cross Blue Shield 
Association’s license agreement that prevents the individual Blue plans from directly competing 
against one another, and also prevents their non-Blue subsidiaries from competing even slightly 
vigorously against other Blue companies. The letter stated: 

Because Anthem cannot expand its non-Blues business, an evaluation of the 
effects of its merger with Cigna must include not only those geographic markets 
in which Cigna competes with Anthem, but also those geographic markets where 
Cigna competes (or would compete) with any other insurers. In each of those 
markets . . . Cigna can no longer compete for new business in any market unless it 
decreases its business by an offsetting amount in another market. The net effect is 
that Cigna’s effectiveness as a competitor ... will be impaired. 
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The letter may only have partially captured the extensive interconnections between Anthem and 
the other BlueCard members that appear likely to eliminate competition between Cigna and 
every Blue plan in every state. In fact, the letter may understate the coordination likely to result 
between Cigna and the non-Anthem Blues plans. 

As a result of the folding of Cigna into the overall Blue system through Anthem's Blues 
affiliation, this deal may augment the already considerable power of the Blue plan in every 
state. The AMA data report that Blues plans tend to be the most dominant plan in virtually every 
state in which they operate. Because of die way in which the Blue system operates, Blues plans 
nationwide may now be able to control Cigna lives - particularly for BlueCard members, 
including national employer accounts - as their own when they negotiate with providers for 
rates, terms and conditions under which coverage is available to consumers. If so, this would 
give these Blues plans even more market power to block entry into their local markets and to 
constrict plan design and reimbursement rates by, for example, further narrowing provider 
networks available to consumers and/or driving down rates for those in the network below 
competitive levels and causing some to decline to participate in any network. The Blues' control 
over provider reimbursement would increase their ability to put new plans and those hoping to 
expand at a competitive disadvantage by depriving providers of the flexibility and options to 
work effectively with those new insurance competitors. 

At a time of rising health insurance premiums, the Department and state Attorneys General 
should examine closely how this acquisition could increase Blue plan dominance 
nationwide. Blue Cross dominance has been an issue the Department has been concerned with in 
previous health insurance consolidations. In a speech by former Assistant Attorney General 
Christine Varney^’, she noted that local health plan dominance (i.e.. Blue plan dominance) 
creates barriers to entry And, the Department has challenged two Blue plan mergers that would 
have increased that dominance. Given the size and scope of this deal and the dominance of the 
Blue plans nationwide, the Department should thoroughly investigate how the addition of Cigna 
to the Blues’ arrangement could further entrench that widespread dominance and decrease 
competition, reduce the number of participating providers and lead to higher consumer 
premiums, 

Anthem has yet to provide a cogent explanation of how it could comply with Blues’ rules and 
deploy Cigna as an effective competitor. Suggesting as Anthem did at the September 22 Senate 
hearing that it has two years after the deal closes to work out an arrangement surely cannot 
convince officials or others that the Blues’ rules should not be a primary consideration in 
disallowing the acquisition.^^ In addition. Anthem’s market segmentation argument does not 
alleviate the competitive concerns that arise because of the control local Blues plans will have 
over Cigna lives as a result of this deal. Bolstering the dominance of local Blues plans in this 
manner will further harm consumers and providers in virtually every state and increase what are 
already formidable barriers to entry in the health insurance markets in these states. 

While it may have been sufficient in the past, it is unlikely that divestitures, no matter how 
numerous, could rescue this deal. As we noted in our letter to the Department, in “the 817 at-risk 
markets, over half of the lives that need to be divested reside across 368 MS As (metropolitan 
statistical areas) and rural counties [where there is] no divestiture possibility that is likely to 
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preserve” the benefits of competition. Significantly, it has been reported that the divestitures 
required for two deals overseen by the Federal Trade Commission (FTC) are floundering. That is 
significant because the divestitures for both deals were much less numerous than those likely to 
be required for an Anthem/Cigna combination.^^ The report highlighted the problems the 
antitrust agencies face in trying to turn “smaller firms into large competitors capable of 
absorbing major divestitures” in an area this complex. 

Further, the deal could eliminate an irreplaceable source of competition for national accounts and 
large regional customers. The FTC recently prevailed in a case where it found a national market 
despite the parties' claims the market was more segmented and localized.^"* Both Cigna and 
Anthem serve national accounts (large multi-state employers) and large regional customers. As 
recently as the first quarter of 2015, Anthem’s president and CEO told investors it was 
“optimistic” about the 2016 outlook for national accounts and had closed on two new large 
accounts serving several hundred thousand lives. In its second quarter 2015 earnings call with 
investors, Anthem’s chief financial officer and executive vice president suggested its Blues 
affiliation was an “instrumental part” of its success with national accounts.^'’ 

Aetna’s Acquisition of Humana Could Further Concentrate Medicare Advantage (MA) 
Markets Already Suffering from a Lack of Competitive Alternatives. Nearly 18 million 
people obtain their health insurance through MA, and that number is growing rapidly; The total 
M A population is up 7.3 percent from this time last year, according to the latest data from the 
Centers for Medicare & Medicaid Services (CMS).'^^ More than 2.7 million seniors are enrolled 
in MA plans operated by these insurers in more than 1,000 markets that would become highly 
concentrated if Aetna is permitted to acquire Humana (this estimate uses the HHI). The deal 
would not only eliminate current competition between Aetna and Humana in the MA market, it 
also would eliminate the possibility of future competition between them. Humana is the second- 
largest MA insurer with 3.23 million members (an 1 1 .4 percent increase over last year), and 
Aetna the fourth largest with 1.27 million members.^^ As recently as 2014, Aetna appeared to 
believe it was capable of growing its MA business substantially without this acquisition,^^ 

This is particularly concerning as there is almost a complete lack of competition in MA markets, 
according to an August 2015 report by the Commonwealth Fund^^, which found that 97 percent 
of MA markets in U.S. counties are “highly concentrated.” This confirms the findings of a recent 
report by the Kaiser Family Foundation-^’ that also described MA markets as highly 
concentrated. That report also noted that, while the MA program has continued to grow in 
virtually all states, MA plans now provide less financial protection for enrollees and average out- 
of-pocket expenses have continued to climb; this is not an unexpected development in such 
highly-concentrated markets. 

A somewhat perplexing new report from Avalere^^ (on which the insurers seem to base most of 
their arguments about “new competition” in MA) suggests that both the Commonwealth Fund 
and Kaiser are wrong. The report claims there is new market entry and growth, as well as 
diversification in MA markets. These new entrants mainly comprise a Blue plan and 15 provider- 
owned plans. While provider-owned plans offer seniors an excellent choice in the geographic 
areas they cover, they cannot begin to replace the loss of competition in more than 1,000 markets 
in 38 states for the 2.7 million seniors that are at risk because of this transaction. And, like any 
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new entrant, they can be susceptible to anticompetitive market strategies deployed by entrenched 
commercial insurers. Furthermore, some skepticism should be applied to any characterization of 
a Blue plan as a new entrant into a health insurance market; Dafny notes that the Blues have had 
a 10 percent share of the MA market since 2007.^^ 

The Department has viewed MA as a separate product market because of its unique 
characteristics. Both lower out-of-pocket costs and a more extensive benefit design have 
distinguished it from traditional Medicare. While payments to MA plans have moderated, the 
financial protection and greater range of benefits ofiered by MA plans continue to attract seniors 
in large numbers, despite predictions that lowered payments would have the opposite effect. 

The high barriers to market entry and lack of efficiencies present in the Anthem deal are present 
here as well. The remedy the Department has relied on in previous health insurance deals - a 
series of MA plan divestitures - is unlikely to be sufficient to remediate the likely competitive 
harm from this deal. The difficulty of implementing successfully this structural remedy should 
not be underestimated - a suitable acquirer would need to be identified in 1 ,083 counties in 38 
states serving more than 2.7 million current Aetna and Humana members. Even if it were 
feasible, which it likely is not, it would be a staggering task to develop, implement and supervise 
these divestitures in a manner that did not further erode the competitive equilibrium in these 
markets and harm seniors, as well as the promise of the MA program itself. 


WHY HOSPITAL DEALS ARE DIFFERENT 

Hospitals' Realignment Hospitals have shouldered much of the heavy burden of reshaping the 
nation’s health care system to meet the laudable goals of improving quality and efficiency and 
making care more atfordable for patients and families. And hospitals have made significant 
strides toward meeting all of those goals. A July 20 1 5 study, reported in the Journal of the 
American Medical Association, described it as a “medical hat trick:”^ 

In this comprehensive analysis of the hospital trends in the Medicare fee-for- 
service populations aged 65 years and older, there were marked reductions in all- 
cause mortality rates, all-cause hospitalization rates, and inpatient expenditures, as 
well as improvements in outcomes during and after hospitalization. 

Unlike the insurance deals, which appear motivated by top-line profits, hospital realignment is a 
procompetitive response to the major forces reshaping the health care system: 

• Widespread recognition, especially among those in the hospital field, of the need to 
replace a “siloed” health care system with a continuum of care that improves 
coordination and quality and reduces costs for patients; 

• Changes in reimbursement models to reward value and encourage population health; 

• Increased capital requirements; and 

• Competition that is rapidly changing how services are delivered. 
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Building a Continuum of Care. Building a continuum of care demands that providers be more 
integrated. Integration can take many forms - hospitals, physicians, post-acute care providers 
and others in the health care chain can integrate clinically or financially, horizontally or 
vertically, and the relationships can range from loose affiliations to complete mergers - and it is 
happening across the country. For example, a large teaching hospital in Virginia is partnering 
with other hospitals in the state to form a regional health care system; a New Orleans health 
system is partnering with four other hospitals across the state to launch a network to provide 
patients with access to 25 medical facilities and more than 3,000 physicians; and hospitals in 
Michigan partnered to create a regional affiliation allowing a critical access hospital's patients 
access to the full array of services offered by the larger system. In addition, two prestigious 
teaching hospitals in California have teamed up with a local acute rehabilitation hospital to 
develop a world-class regional center for treating complex rehabilitation cases from around the 
nation. 

Hospitals and patients benefit when hospitals realign. The most common benefits are improved 
coordination across the care continuum, increased operational efficiencies, greater access to cash 
and capital for smaller or financially distressed hospitals, and support for innovation, including 
payment alternatives that entail financial risk. For financially struggling hospitals, finding a 
partner can make all the difference. For example; 

• A health system in Ohio acquired a small, community hospital in bankruptcy with closure 
impending; it expanded access to care in the rural area, increased technological 
efficiencies and saved 250 community jobs. 

• An acquisition by a nearby hospital system of a hospital that was struggling financially 
led to it being transformed into a much-needed regional children’s hospital, which 
provided improved access and services for area children. 

Regulatory Barriers Persist for Integration. While innovative partnerships and integrative 
arrangements abound throughout the country, permanent arrangements, such as mergers, offer 
the most protection from a staggering array of outdated regulatory barriers that make integration 
risky when Medicare or Medicaid patients are involved. Despite the AHA having identified the 
five main barriers to clinical integration more than 10 years ago, to date, only one regulatory 
barrier has been addressed The following barriers remain; 

• Lack of antitrust guidance on clinical integration (current guidance applies only to 
arrangements that are part of ACOs); 

• Restrictions on arrangements that base payments on achievements in quality and 
efficiency instead of just hours worked (Stark Law); 

• Restrictions on financial incentives to physicians that could be construed as influencing 
care provided, even if the goal of the incentive is to adopt proven protocols and 
procedures to improve care (Anti-kickback law); and 

• Uncertainty about how the Internal Revenue Service will view payments from tax- 
exempt hospitals to non-tax exempt physicians working together in clinically integrated 
arrangements. 
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It is notable that all these barriers to clinical integration had to be addressed to allow the ACO 
program to move forward. Yet, the federal agencies responsible for administering these laws and 
regulations have yet to modernize them, with one limited exception, to support even more 
progress toward building a continuum of care through innovative arrangements like those 
described above. 


MOVING TO A VALUE-BASED REIMBURSEMENT SYSTEM 

Increasingly, reimbursement models are being recast to compensate providers based on 
outcomes, not the volume of services provided. The outcomes being rewarded include keeping 
patients well (population health) and providing high-quality services when patients are in the 
hospital. 

Many hospitals, health systems and payers are adopting delivery system reforms with the goal of 
better aligning provider incentives to achieve higher-quality care at lower costs. These reforms 
include forming ACOs, bundling services and payments for episodes of care, developing new 
incentives to engage physicians in improving quality and efficiency, and testing payment 
alternatives for vulnerable populations. CMS recently announced a goal of moving 30 percent of 
Medicare payments to alternative models of reimbursement that reward value by 2016 and to 50 
percent of payments by 2018. In its announcement, CMS recognized that achieving these goals 
would require hospitals to “make fundamental changes in their day-to-day operations that 
improve the quality and reduce the cost of health care.*' 

Hospitals have supported these efforts and often take the lead in testing and improving them. In 
addition, hospitals are collaborating with and learning from each other in order to improve the 
quality of care they deliver to patients. For example, the Health Research & Educational Trust 
(HRET), an AHA affiliate, was awarded a contract by CMS to support the Partnership for 
Patients campaign, a three-year, public-private partnership designed to improve the quality, 
safety and affordability of health care for all Americans. The AHA/HRET Hospital Engagement 
Network project helped hospitals adopt new practices with the goal of improving patient care and 
reducing readmissions by 20 percent. The project, which included a network of nearly 1,500 
hospitals across 31 states, focused on several areas of impact and produced cost savings of $988 
million through improved care. Some additional highlights include: a 61 percent reduction in 
early elective deliveries across 800 birthing hospitals; a 48 percent reduction in venous 
thromboembolism (blood clot in a vein) across 900 hospitals; and a 54 percent reduction in 
pressure ulcers across 1,200 hospitals. 

Meanwhile, many hospitals report that it has been difficult to work with commercial insurers in 
moving to new payment models. We recently surveyed members of AHA’s nine regional policy 
boards, which represent hundreds of hospitals around the nation, about their experience working 
with commercial insurers on new payment models. About 80 percent reported it was a challenge 
to work with insurers on new payment models, and more than 40 percent described it as a major 
challenge. 
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INCREASED CAPITAL REQUIREMENTS 

The fundamental restructuring that CMS anticipates in response to its alternative reimbursement 
models will undoubtedly come with a high cost that will be particularly difficult to bear for small 
and stand-alone hospitals. Already, the field is under serious financial pressure from the need for 
capital expenditures, particularly those for health information technology (IT) and electronic 
health records (EHRs). In fact, the AHA estimates that hospitals collectively spent $47 billion on 
IT, including EHRs, each and every year between 2010 and 2013. 

EHRs are essential to improving care and, consequently, succeeding in value-based 
reimbursement models. Every hospital is expected to meet a constantly evolving set of standards 
for having and using EHRs for their patients. And a portion of Medicare and Medicaid 
reimbursement is conditioned on EHR adoption and use. Estimates are that EHRs will cost a 
hospital between $20 and $200 million depending on their size. For smaller, rural and stand- 
alone hospitals, these costs can be ruinous without a partner to absorb some of the cost and 
provide the necessary technical expertise. 

For many hospitals, the credit markets are already difficult to access. The most recent Fitch 
Rating report confirms this; starting in 201 1, the profitability “metrics” for the lowest-rated 
hospitals have declined.^- The lowest-rated hospitals tend to be smaller or stand-alone. The debt 
burden for the lowest-rated hospitals also has continued to grow, and the hospitals’ operating 
margins are razor thin. For these hospitals, accessing the credit markets for capital 
improvements, including technology, will be difficult, if at all possible. Without a partner, these 
hospitals will continue to decline until they are forced to close their doors, with potentially 
devastating repercussions for the communities they serve. 


NEW COMPETITION FOR HOSPITAL SERVICES 

Rapid changes in the health care market are providing consumers with an increased array of 
options for their health care, including services that hospitals provide. 

CVS, Walgreens and Wal-Mart, among others, are changing where consumers go for their health 
care needs. The retailers offer an array of health care services, including primary care, 
immunizations, blood pressure monitoring and routine blood tests, all of which were formerly 
available only in a doctor’s office or hospital outpatient clinic or emergency room. Meanwhile, 
many of the retailers plan to provide even more sophisticated care and services at their thousands 
of convenient locations. These developments challenge hospitals to become more integrated with 
physicians and other providers so that they too can offer convenient and more affordable care 
that is attractive to patients. 

In addition, telehealth promises to revolutionize how an incredible array of health care services 
are provided to consumers and to change the competitive landscape entirely. Telehealth is 
already delivering services as different as dermatology and mental health to patients across town 
and across the country. A hospital in Arlington, Va., has an arrangement with the Mayo Clinic, 
which is based in Rochester, Minn., that allows its patients access to Mayo’s expertise without 
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leaving the neighborhood. In addition, a hospital system in California was able to eover its need 
for physician intensivists at one of its satellite facilities using mobile telehealth devices instead of 
hiring new doctors, with positive clinical and patient satisfaction outcomes. Increasingly, patients 
are able to consult doctors using their computers, laptops and smartphones, and this is becoming 
a more common expectation of patients when they seek care. For their part, insurers too are 
increasingly relying on telehealth to reduce costs and meet network adequacy requirements. All 
of this changes the competitive landscape for hospitals. Now, competitors for even specialized 
services do not have to be in the same neighborhood, city or state to connect with patients who 
might otherwise have sought care at their local hospital. 

The rapid growth of telehealth illustrates how quickly the competitive landscape can change for 
hospitals and the importance of having adequate financial resources and access to capital. 

Without those resources, hospitals cannot keep up with the demands of new technology or the 
opportunities they present. 


CONCLUSION 

Consumers and the entire health care system are threatened by the potential consequences of the 
unprecedented consolidation that would result from Anthem’s acquisition of Cigna and Aetna’s 
acquisition of Humana. These health insurance deals, which would affect at least one form of 
health insurance in every state, could mean fewer choices for consumers for commercial 
insurance and MA plans, narrower networks of providers in what few choices remain and higher 
prices for premiums or more out-of-pocket costs. The deals also could diminish insurers’ 
willingness to be innovative partners with providers, as well as jeopardize the momentum 
hospitals have led to improve quality and efficiency while making care more affordable for 
patients and families. 

Some have compared the insurance deals to those in the telecommunications arena because of 
their size and the enduring ability to contort the market and harm consumers. The Department 
was ready to challenge the telecommunications deals, and it also should be ready to challenge the 
insurance deals, if, as we expect, its intensive investigation confirms that these transactions 
threaten the growth and vitality of our health care system and the health and welfare of 
consumers across the nation. 


i Joe R. Wliatlcy, Jr., letter to the Honorable William Baer, August 13, 2015. 

^ Tcstiniom’ of Professor Lecniorc S. Dafii>’, Pli.D., Professor of Strategy, Kellogg School of Management 
NoiTliwesteni Uiiiversit\A before the Senate Subcommittee on Antitiust, Competition PoUev, and Consmner Rights 
on ‘ Health Insurance Indnstiy Consolidation: Wlial Do We Know From tlie Past, Is It Relevant in Light of the ACA, 
and What Should Wc Ask?’' (Dafny Tcstinionv) September 22, 2015 at 3. 

^ Dafny Testimony at 16. 

^ Dafny Testimony at 16. 

- AHA letter to the Honorable William Baer. August 5, 20 15, and AHA letter to Baer and Secretary Sylvia Burvvell. 
September 1, 2015, yvv-^w. aha . orz letters 
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American Hospital 
Association- 


Why Medical Loss Ratio Requirements Aren't a Defense to Further 
Health Plan Consolidation 
(Commercial Market) 

The AiTordable Care Act (ACA) imposes a federal minimum Medical Loss Ratio (MLR) 
requirement on fully-insured health insurance sold in the individual, small group and large group 
markets The MLR is a measure of hots much of each premium dollar (less taxes, licensing and 
regulatory fees) goes to pay for medical claims and activities to improve quality versus plan 
administration, marketing and insurer profit The higher the MLR, the more value the 
policyholder receives for each dollar paid as premium to tlie insurer A minimum MLR stanilanl 
lines not, himvver, limit the amount of premium that an insurer may cliarpe for its health 
insurance plans. 

Backuround Health insurers are required to publicly report MLRs each year in each stale in 
which they operate The federal minimum MLR standard for large insured group healtli 
insurance is 85 percent, for individual and small group insurance, it is 80 percent' Through 
2015, a slate may define a large group as one with over 50 members, thereafter, a large group 
will be defined as having more than 100 members Insurers of plans that do not meet these 
minimum required MLR thresholds must rebate excess premium amounts to their policyholders 

These provisions were established by the ACA with the intention of improving the value and 
transparency of health Insurance coverage As a result of the rebate requirement, consumers in 
the fully insured commercial market have recouped millions of dollars in excess premiums 
However. aJniniistraliw anti murketmp expenses crnilome to ucconnt fur u siffoficiinl /wrlion of 
premmms And despite the application of the MLR requirements and premium rebates beginning 
in 201 1, insurers' profit margins experienced less than a 0.2 percentage point decline between 
201 1 and 2013. with the losses occurring in the individual market offset by increases in the small 
and large group markets ' In both 2013 and 2014. the performance of tire large national insurers 
such as Aetna, UnitedHealth and Anthem was favorable, with profit margins exceeding 3 5 
percent ’ 

Moreover, the ACA’s MLR standards are not applied to all health coverage The federal 
government estimated in 2010 that the MLR standards wtxrld protect up to 74.8 million insured 
Americans.^ which was less than 40 percent of people with private health insurance that year ' 
Plans that are not subject to the MLR requirements include those that are fully- or partially self- 
insured. which comprise well over 50 percent of private sector employees Also exempt are 
dental-only, accident-only and other “excepted benefits." as well as expatriate plans In addition 
a one-year deferral from the MLR is available to insurers that would otherwise be subject to the 
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MLR limits but have a high proportion of new plans (representing at least half of their business 
in a given state). ^ 

Why the MLR Doesn't Support Further Health Plan Consolidation. The MLR requirements have 
already surfaced as a defense to the proposed acquisitions of Cigna by Anthem and of Humana 
by Aetna. The argument to the Department of Justice’s Antitrust Division (DOJ) and other 
federal and state regulators would be that the insurers are constrained from raising prices to 
consumers because of the MLR margin (profit or net revenue) restrictions applicable in both the 
commercial and Medicare Advantage markets. This argument is unavailing and should be 
rejected for the several principle reasons: 

1) The ACA’s MLR requirements apply to less than 50 percent of Americans under age 65 with 
health insurance coverage. 

As noted above, self-insured (self-funded) health plans, including self-insured association and 
trust plans, are not subject to the MLR standards, which means that nationwide nearly three out 
of every five workers are not in plans for which the MLR requirement applies.^ Although the rate 
of self-insurance varies across the 50 states and the District of Columbia, in almost all states, 
more than 50 percent of private sector employees are covered by self-insured plans that are 
exempt from the MLR requirements.^ Providing administrative services and stop-loss coverage 
to group health plans sponsored by employers and unions makes up a significant segment of 
revenues for companies such as Anthem, Aetna, and Cigna. Thus, even if the ACA’s MLR 
requirements acted as some constraint on premiums for their fully insured lines of business, they 
would be able to raise the fees charged for services provided to self-funded customers. These 
increased fees would be passed along to employees as increased premiums or cost-sharing, 

2) The rules for reporting MLRs provide for a relatively high level of aggregation that may mask 
wide differences in the return on premium for an insurer’s different health insurance products. 

The ACA’s MLR is not based on each insurer’s policy, but on an insurer’s annual aggregate 
performance within each market (individual, small group, or large group) and state, A loss ratio 
computed separately for an insurer’s specific book of business would be subject to more 
volatility due to unexpected utilization changes than would a measure across the insurer’s entire 
book of business, for example. Yet the broader application of the measure, as required by the 
ACA’s implementing regulations, masks potentially significant variation by market or type of 
plan. As such, the MLR allows insurers to offer products that do not meet the minimum MLR 
threshold. 

3) The MLR does not address the level of a premium. It only establishes that a minimum 
percentage of that premium must be used for medical claims and quality enhancing activities. 

Here are a few examples of ways that insurers can increase premiums while still meeting existing 
MLR standards, using an 85 percent illustrative standard and a starting premium of $1,000, For 
simplicity, the example assumes that the MUi is reported for a specific health plan offered by an 
insurer but as discussed above, in fact, the MLR would be reported across all insured health 
plans offered by the insurer in its individual, small group or large group markets in a state. 
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A. Plan is at MLR in Time 1 

In this case, an insurer could raise the plan’s premium by any amount. It would, however, need 
to ensure that the plan maintains its minimum MLR of 85 percent. In this example, it increases 
its premium by $100, increasing both its medical claims spending as well as other expenses to 
continue to comply with the MLR standard. 



Time 1 

Time 1 Loss 
Ratio 

Time 2 

Time 2 Loss 
Ratio 

Premium 

$1,000 


$1,100 


Payments for medical claims 
and quality activities 

$850 

85% 

$935 

85% 

All other expenses 

$150 


$165 



B. Plan is above minimum MLR in Time 1 

In this case, the plan is not impacted by the minimum MLR, since it already meets the standard. 
This plan can raise its premium by $60, potentially keeping all of it as profit, before becoming 
constrained by the MLR policy. 



Time 1 

Time 1 Loss 
Ratio 

Time 2 

Time 2 Loss 
Ratio 

Premium 

$1,000 


$1,060 


Payments for medical claims 
and quality activities 

$900 

90% 

$900 

85% 

Ail other expenses 

$100 


$160 



C. Plan is below minimum MLR in Time 1 

In this case, the plan is not meeting the MLR standard, so it must devote more of its premium to 
medical claims or quality activities. It can do this by: 

• Raising spending on claims until such spending reaches the minimum standard, in this 
example, by raising premiums by $335. 

• Providing a rebate of $50 to beneficiaries (the difference between the minimum standard 
of 85% or $850 and current spending on claims or $800), or 

• Keeping the premium at its current level, and raising spending on medical claims (for 
example, by increasing provider payment rates) while simultaneously reducing 
administrative costs or profit. 



Time 1 

Time 1 Loss 
Ratio 

Time 2 

Time 2 Loss 
Ratio 

Premium 

$1,000 


$1335 


Payments for medical claims 
and quality activities 

$800 

75% 

$1,135 

85% 

All other expenses 

$200 


$200 
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The examples illustrate that there are many scenarios in which an insurer can raise rates that are 
not constrained by the current MLR requirements. A future administration or Congress also 
could alter the MLR requirements to make it even easier for plans to meet the regulatory criteria 
and still raise prices for consumers. 


^ Dcpamncni of Hcallh and Human Serv ices. Insurance Issuers Implementing Medical Loss Ratio (MLR) 
Requirements Under the Patient Protection and Affordable Care Act: Interim Final Rule, Federal Register. 
December 1. 2010. Also note tliat the ACA gives states flexibility to impose liigher minimum MLR requirements. 

At this point, some states do impose different (more rigorous MLR requirements tlian apply under federal law and 
regulations- Congressional Research Service, 2015. Also, HHS nuty. upon application, adjust the MLR standard in 
the individual market in a state if the Secretaiy- determines an 80% standiird would destabilize the individual market 
in that state. The Secretaty in fact granted wah-ers to 7 out of 1 7 states tliat applied for waiv ers of the federal MLR 
slandards for llicir indiv idual markets for llic years 201 1-2013 on llic basis tliat tlic federal minimum tlircshold could 
lead to dc-slabihzing those markets. The states arc GA, lA, KY, ME. NE, NH and NC. Depanment of Health and 
Human Services. *'2011 Issuer MLR Rebate Estimates in States tliat Applied for an MLR Adjustment," Table of 
States Requesting Rebates, http:/7cciio-cms.gov7progiajus,iti:arkeircfonus/-ntlr/rcbateesttiriatcs.htmi . 

^ McCtic. Micliael J. and Mark A. Hall. Tlic Federal Medical Loss Ratio Rule: Implications for Consumers in Year 
.3, The Commonwealth Fund, March 2015; 

iU!p://\v v vw.coiui!ionvvcalihfund-o r a/-/media/Tiies/piib!»ca!ions/'issucbrief/?0 l.5''iriaT/i80B mccuc ined loss raiio v 

.sar,,3 ^j£pj:lfZla=_en 

^ Mark Farrah Associates. Enrollment Gains and Favorable Profits for Health Insurance Leaders in 2014, May 
l.‘i.201.‘i. h : t t p :.// wv vw,ina rkFa iTOh.comdiealtlKare-bu sjne ss- stmtegv t''EmoUnient- Ga iiis-tuid-f ii vor able-.Frofits-for- 
Hcal(h-l n siit!inceLeadefs-in-2014.aspx 

' Centers for Medicare & Medicaid Serv-ices. Medical Loss Ratio: Getting Your Money'.s Worth on Health 
Insurance, www.cms-gov/CC!IO .-'’R esources/Fact-Sheets-aud-FAOs/incdical-los-s-ratio.hmil : see also the Interim 
Final Rule impact statement at 75 FR 74896 

Calculated as 74,8 million/Populaiion in 2010 wilh private health insurance. Percenlage ofU.S. population with 
private liealih insurance from litii ):7v. w\v.ceasus.p.ov/pmd./20i Ip u bs/p{?0 -' 2 ?9. p dr. Toial population from 
itLtR-/''>l1^.iy..‘7.cnsu5,gq5;/quJckfa£ryvl 

^ Centers for Medicare & Medicaid Services. Medicitl Loss Ratio Requirement Under tlte Patieut Protection and 
Affoidable Care Act, Final Rule, May l(>. 20)2; 77 FR 28790; CMS. CCIIO. May 24, 2012 FAQ. 
hTms:.Vvvvvw.enis,uov.L'CllO.'P.csourc'':s.'Reimia iions -aud-Guidance/Dowu!o:ids/mlr-.jruidaticc-5-24-2012,pdf 
^ Kaiser Family Foundation and H RET, 20/4 Employer Health Benefits Sur\>ey 
hllp:/V^iles.l^^ ^. ortVatlachu'l:^^nl/'2l^ 4-e;upiover-lieallh-beiients-suivev-fiill-re] K^i( 

^ These rales are rounded lo the nearest full percenlage. AHRQ. Medical Expenditure Panel Survey, Table 
ILB.2.b.(l)(2014) Percent of piivaie-seciorenrollees tliat are eiu-oUed in self-insured plans at esiablislunenls that 
offer hcallh insurance by firm size and State; United Slates. 20 14, 

hup://mcps.rduq-eQv/mcpG-'>ob/d.i!a siat>-suium tahics/insf/sui!.C''s<7ncs 2'20 1 h'tiih2bl.p df 
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Why “Rate Review” of Hikes in Health Insurance Isn't a Defense to Further 
Health Plan C'onsolidation 
(Commercial Market) 

States carry out varying degrees of review of health insurers' rates Some states review' rates and 
approve them prior to the rates going into effect Other states require insurers to simply file a rale 
with the department before the Insurer implements it (file and use) Some states have no 
regulatory oversight of rates at all The Affordable Care Act ( ACA) established a rate review 
requirement for health insurance products with rale increases of 10 percent or more in a year 
The federal requirement for review does not. howrcver, include the authority to reject rates. 
Reviews are conducted either by slates or by the federal government through the Department of 
Health and Human Services (HHS) 

Background The ACA requires that the HHS Secretary, in conjunction with the stales, annually 
review "unreasonable increases in premiums for health insurance coverage " Rates for health 
insurance products that increase by 10 percent or more (or exceed a stale-specific threshold) 
must be subject to a review to determine if the rales are excessive, unjustified or unfairly 
discriminatory 

Forty-four slates conduct their own rate reviews As pan of that process, they must post on their 
websites (or provide links to) rale filings under review or preliminary justiricauons. seek public 
comment on proposed rale increases, and report the results of their rate reviews to HHS .States' 
reviews may or may not reject excessive rates from being implemented based on whether the 
state has the authority to disallow them under stale law, and whether the stale acts on that 
authority 

In five slates, where HHS has determined that there is not an effective rate review program. HHS 
conducts the review If HHS finds that a rate increase is unreasonable, it posts that determination 
on its website and informs the insurer of the determination The insurer is then required to either 
nobly HHS that it will not implement the rale increase or provide a justillcabon for the rate 
increase to HHS and post the justification to its website The carrier could still choose to 
implement the proposed increase HHS does not have the authority to disallow it but may take 
recommendations by state regulators about patterns or practices of excessive or unjustified rale 
increases into account in determining which plans may be offered as qualified health plans 
through health insurance exchanges ' 

The rate review requirement applies to all insurance prrxiucts sold in the individual and small- 
group markets except for grandfathered health plans. (Small groups for this purpose are defined 
as those with fewer than 50 employees unbi 2016 when that threshold rises to 100.) 
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Why Rate Review Doesn't Support Further Health Plan Consolidation . The rate review 
requirements could be one of the defenses die insurers’ (Anthem/Cigna and/or Aetna/Humana) 
mount to charges that these acquisitions will provide them with additional market power to 
increase rates by unreasonable amounts. This defense is unavailing for the simple reason that the 
ACA’s rate review provisions are not effective to prevent unreasonable increases of less than 10 
percent, much less those over 10 percent. The weaknesses of the federal rate review process for 
the commercial market includes the following points: 

1. The ACA’s rate review requirements apply to a small minority of Americans with 
private health insurance coverage. 

Federal rate review is not universal. It only applies to non-grandfathered plans offered in the 
small and individual markets and, in most states, to non-association sponsored health plans. In 
2011, when HHS issued the final rate review rule, it estimated that 35 million people would be 
covered by products subject to rate review. In that year, that represented about 17 percent of the 
commercial market for health insurance.^ 

2. The federal rate review requirements have limited effectiveness. 

The federal requirements do not provide HHS with the authority to reject excessive rates nor to 
require states to give such authority to their Departments of Insurance, Nor do they pre-empt 
states’ own rate review laws or procedures. As a result, the wide variation in the effectiveness of 
states’ processes has continued post-ACA. For e.xample, state processes continue to vary with 
respect to the authority each state's law gives the insurance departments to deny or turn back 
rates.^ As noted above, however, HHS may take into account recommendations by state 
regulators about patterns or practices of excessive or unjustified rate increases in determining 
which plans will be offered as qualified health plans through exchanges (assuming there is an 
alternative plan to offer), 

3. Even in states that have the authority to reject rate increases, they do not always do so. 

The climate in some states may not support strong rate review even if the insurance 
commissioner/department has the authority to turn back rates. 

4. The public disclosure aspect of the rate review process is not fully functiouing as 
intended. 

HHS does not have the authority to reject rates; the only influence it may have is to publically 
pressure insurers to re-evaluate. This dubious strategy assumes a degree of price transparency 
that is not yet fully operational and may never be. Some states and HHS allow a trade secret 
exemption for insurers that wish to keep their rates from the public and, as a result of the 
exemption, HHS withheld 2015 rate filings from public view.-’’ Further, those filings that are 
publically disclosed are often not easy for consumers to access or understand. 
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^ 45 CFR Part 154. Subparts B and C: httpsr/Awr’^^cms.gov/CC-lIQ/RcsQurccs/Rcgulatioits-and- 
i'i'd’ ^c: \ii to -d ^ ’ l>'DraM.eilcrU’l5suet'sl2-19-20!4.pdf 

- Fiiinl Rule witli Coimncnl Period: Rate Increase Disclosure and Review, 76 Federal Register 29964 - 29988, 

a -^p V V f po QjL-\ s '4>kg.'T: R_i20 1 1- 05-23.>pdf/20 H-1263 i . p d f 

Avail abl c at h Ltp://co nsumcrsimion.oraAvp-c-oiTtcnt-''uplQadsj'20l4/04/Exhibit-A'Srai'c-List-Pubiic-Past;cipaTlon.pdf ; 
h’ tp _ IlT’lLJJ’li! It ben I ' dr.c CQm.''’ne-W's.^state-iBte-rcgii1ation-is-thcrc-onc-fiTtiirc-or-.5t)/.59]4.11/ 

■* New iork Times. Health Insurers Raise Some Rates by Double Digits, Januar\' 5, 201.1, 

li'i^y s’ -s n ,i\ li’ne., I. Oil. ' ’0 1 ^>'0 !.4)(>/biis}r>ess/d':^piie -rtew-htallli law -some- see- sltafo -ri s e -in niennLins.jiLinr^ r-0 

- Health Affairs blog, i iJ ip //Iie«lt!iaIt3iTS.oi g-’blog/2014/12.'24/iiea1tli-insui-aiice-rate-set1i.ng-riiiie-1o-iaif-;e-i]ie-bar- 
uvl Int I hc-vcd-cif-se-.reev-'’ : Tlie Hill, Congress Blog, Jiute 16, 2014 htt{):/.i1iehil.l-ccuivblogs/eongte:-;s- 
biog'jicair.h(;aj'c./2{.)91.t(>-aca-aih 1r c sscs-oi3r-long-historv-of-pfeniiu 3n-Tatc-liij^cs 
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Mr. Marino. Thank you. 

Dr. Gurman? 

TESTIMONY OF ANDREW W. GURMAN, M.D., 
PRESIDENT-ELECT, AMERICAN MEDICAL ASSOCIATION 

Dr. Gurman. Good afternoon. I would like to thank Chairman 
Marino, Ranking Member Johnson, and the Subcommittee for in- 
viting us to participate in this oversight hearing on health insur- 
ance mergers and their impact on competition. 

Physicians want to participate in a health care delivery system 
that allows us to deliver high-quality and efficient care to our pa- 
tients. We believe that competition is an excellent prescription for 
achieving that goal. Competition among health insurers can lower 
premiums, enhance customer service, and spur innovative ways to 
improve quality while lowering costs. Patients benefit when they 
can choose from an array of insurers who compete for their busi- 
ness by offering desirable coverage at affordable prices. 

Consolidation, on the other hand, compromises the ability of phy- 
sicians to advocate for their patients. In practice, market power al- 
lows insurers to exert control over clinical decisions, which under- 
mines the doctor-patient relationship and eliminates crucial safe- 
guards of patient care. 

This underscores what ultimately is at stake here — the health 
and safety of America’s patients. 

Our annual study of commercial health insurance markets, 
which was provided to you, utilizes metrics set by the Department 
of Justice and the Federal Trade Commission to classify market 
concentration. The results point to a near total absence of competi- 
tion among health insurers with 70 percent of markets rated as 
highly concentrated. 

Meanwhile, a recent Commonwealth Fund study indicates that 
competitive conditions in Medicare Advantage markets are even 
more dire. And in the national market where large employers pur- 
chase coverage, the proposed mergers being examined today would 
pare the five national players down to three. 

We believe that there must be a rigorous review of proposed 
mergers according to the federally established standards to deter- 
mine their effects on competition and their consequences for pa- 
tient care. 

In 2010, the DOJ found that the proposed Blue Cross merger in 
Michigan would have resulted in “the ability to control physician 
reimbursement rates in a manner that could harm the quality of 
health care delivered to consumers.” The same analysis should be 
applied to pending mergers. 

Competition, not consolidation, has been shown time and again 
to benefit patients. One study found that increased competition 
among insurers was associated with more generous prescription 
drug benefits. 

According to several studies, past mergers led to increased health 
insurance premiums. In the wake of a 2008 merger in Nevada, pre- 
miums spiked by almost 14 percent. “If past is prologue”, notes 
Professor Leemore Dafny, “consumers can expect higher insurance 
premiums” due to consolidation. 
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Irrespective of premium hikes, lower physician rates in and of 
themselves can also harm patients by artificially degrading avail- 
able care. This is the essence of monopsony power, whereby market 
control suppresses the quality or quantity of services. 

Our analysis of the commercial market share effects of the pro- 
posed megamergers reveal that they would enhance market power 
in as many as 97 metropolitan areas within 17 States. The An- 
them-Cigna merger alone would enhance market power in 85 met- 
ropolitan areas within 13 States, while the Aetna-Humana merger 
would combine two of the four largest Medicare Advantage insurers 
to form the largest such entity in the country. This is in addition 
to the impact on the national market if the so-called big five be- 
comes the big three. 

We are at a critical decision point on health insurance mergers 
because, once consummated, there is simply no going back. Post- 
merger remedies are likely to be both ineffective and highly disrup- 
tive. You cannot unscramble an egg. 

Thus, we believe that the time for heightened scrutiny and care- 
ful consideration is now, before proposed mergers take effect and 
patients are irreparably harmed. 

The solution lies in more, not less, competition. It begins by rec- 
ognizing that coordinated care does not require massive consolida- 
tion. The good news is that there are steps that regulators and law- 
makers can take right now to ease barriers and foster competition. 
These include facilitating new entry into hospital markets and 
eliminating program integrity and antitrust roadblocks to physi- 
cian innovation. 

We look forward to working with the Subcommittee to advance 
a vision for the future of American medicine in which competition, 
when allowed to flourish, can promote the delivery of high-quality, 
cost-effective care. 

Thank you, sir, and thank you to the Committee for your contin- 
ued efforts on this issue. And I have to tell you, having first visited 
this Congress as a 10-year-old schoolboy, what a thrill it is for me 
to be here today. Thank you so much. 

[The prepared statement of Dr. Gurman follows:] 
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The American Medical Association (AMA) appreciates the opportunity to provide our views 
regarding today’s hearing on competition in health insurance markets and the consequences of 
further consolidation. We commend Chairman Marino and Members of the Subcommittee for 
addressing these important antitrust issues. Our comments examine the impact of health insurer 
consolidation on patient care, the analysis of data related to the two proposed mergers among 
national health insurance companies, and a vision for the future of the health care marketplace in 
which competition, if allowed to flourish, can promote the delivery of high quality, cost-effective 
health care. We believe that there must be a rigorous review of proposed mergers — in 
accordance with metrics established by the U.S. Department of Justice (DOJ) and Federal Trade 
Commission (FTC) — to determine their effects on competition and their consequences for 
consumers and health care providers. We therefore urge federal and state regulators to carefully 
scrutinize the announced health insurer mergers for compliance with Agency guidelines and to 
utilize available enforcement tools to preserve competition for the benefit of Americans’ physical 
and fiscal health. 

THE CURRENT STATE: HIGH CONCENTRATION OF HEALTH INSURANCE MARKETS 

The AMA believes that competition, not consolidation, is the right prescription for health 
insurance markets. Competition can lower premiums and incentivize insurers to enhance 
customer service, pay bills accurately and on time, and develop and implement innovative ways 
to improve quality while lowering costs. Competition also allows physicians to bargain for 
contract terms that touch all aspects of patient care. This is critical because practicing 
physicians’ overarching aim to provide the best care for their patients can be frustrated when 
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insurers exert clinical pressures and compromise the health care decision-making that lies at the 
heart of the doctor-patient relationship. ' 

Competition is likely to be greatest when there are many sellers, none of which having any 
significant market share. Unfortunately health insurance markets are already mostly highly 
concentrated, meaning that typically there are few sellers and they possess significant market 
shares. Thus, most health insurance markets are no longer competitive, while the national 
market in which large employers purchase coverage is also shrinking. 

For the past 14 years, the AMA has conducted the most in-depth annual study of commercial 
health insurance markets in the country. Our study utilizes the DOJ and FTC Florizontal Merger 
Guidelines (20 1 0) (Merger Guidelines) to classify market concentration in metropolitan 
statistical areas (MSAs) and states." The AMA’s most recently published study, Competition in 
Health Insurcmce: a Comprehensive Study of US Markets (2015 update), is intended to help 
researchers, policymakers, and federal and state regulators identify areas of the country where 
consolidation among health insurers may have harmful effects on consumers, on providers of 
care, and on the economy. The AMA’s analysis shows that there has been a near total collapse 
of competition among health insurers, with seven out of ten MSAs rated as highly concentrated 
based on the Merger Guidelines used to assess market competition. Moreover, 38 percent of 
MSAs had a single health insurer with a commercial market share of 50 percent or more. 
Fourteen states had a single health insurer with at least a 50 percent share of the commercial 
health insurance market, while 46 states had two health insurers with at least a 50 percent share 
of the commercial health insurance market. 

The AMA’s study does not cover Medicare Advantage markets. However, competitive 
conditions there appear to be even more troubling than in the commercial health insurance 
market. According to a Commonwealth Fund study published last month, 97 percent of 
Medicare Advantage markets are highly concentrated and therefore characterized by a lack of 
competition.^ 

DETRIMENTAL EFFECTS FOR CONSUMERS ON COVERAGE AND CARE 

High insurer market concentration is an important issue of public policy because the 
anticompetitive effects of insurers’ exercise of market power poses a substantial risk of harm to 
consumers. Given the present structure of the health insurance market, health insurers have the 

' Judy Puckcr-Tursmtui, “TlicFighl For Clinical Conlix)l,‘‘A/f’</?co'/£'c(?wo»»'cj(Novcmbcr21, 2014), available at: 
http://niedicaleconomics.modemmedicine.com/Tnedical-economics/newn/fight-clinical-control?page=full. 

^ U.S. Dcpd oi' Justice tuidFcd. Trade ComnTn, Horizontal Merger Guidelines (Aug. 19,2010), a\’ailable or. 
littps://\v\v\v.ftc. gov/site s/default/files/attachiiients/inerger-revievv/100819hing.pdf. 

^ B. Biles, G. Casillas, and S. Gulennan, Competition AmmgMedicare's Private Health Plans: Does It Really Exist? The 
Commonwealth Fund, August 2015. 
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ability — unilaterally or through coordinated interaction — to exercise market power by raising 
premiums, reducing service, or stifling innovation. Accordingly, health insurance markets 
require more, not less, competition. Mergers must therefore be carefully scrutinized using the 
metrics established by the DOJ and FTC. 

Monopsony Power Can Harm Health Care Access and Quality 

The unprecedented lack of competition that already exists in most health insurance markets 
exerts adverse pressure on the ability of physicians to advocate for their patients, which is a 
crucial safeguard of patient care. When one or more health insurers dominate a market, 
physicians who engage in aggressive patient advocacy risk exclusion from the dominant 
insurers’ networks, compromising the financial viability of their practices. Mergers may also 
cause even tighter provider networks, which mean that patients are more likely to encounter 
physicians who are outside their network and thereby incur higher out-of-pocket costs. While 
the relationship between insurer consolidation and plan quality requires additional research, one 
study in the Medicare Advantage market found that more robust competition was associated 
greater availability of prescription drug benefits.^' As Professor Leemore Dafny observes, “the 
competitive mechanisms linking diminished competition to higher prices operate similarly with 
respect to lower quality.”^ 

Moreover, physicians cannot adequately address their patient access, quality of care, and patient 
advocacy concerns through negotiation, since they typically stand at a significant competitive 
disadvantage with respect to health insurers. In a Policy Research Perspective published in July 
2015, the AMA found that the majority (60.7 percent) of physicians still work in small practices 
with 10 or fewer physicians.'’ Most physicians, therefore, lack the leverage to be equal 
negotiating partners with dominant insurers to advocate for and promote patient care. 

Dominant health insurers can also use their market power to pay physicians below competitive 
levels, which can undennine both access to and quality of care. We believe that the DOJ, FTC, 
and state attorneys general should closely scrutinize any health insurer merger where the merged 
entity would likely be able to lower reimbursement rates for physicians and other providers 
below competitive levels, which would result in a reduction in the quality or quantity of services 
offered to patients. The DOJ has successfully challenged two health insurer mergers (half of all 
cases brought against health insurer mergers) based in part on DOJ claims that the merger would 


See R. Town and S. Liu (2003), ''ilie Welfare Impact of Medicare 34(4): 719-36. 

^ Leemore S. Dafiiy, PliL). i'estimoiiy Lefore the Senate Committee on the Judiciary' (September 22, 2015). available at: 
http://\\’\\’\v.judiciary’. senate.gov/dowiiload/09-22-1 5-dafny-testimony-updated. 

''' Carol Kane, “Updated Data on Physician Practice Arrangcmcnls: Inching Tovvard Hospital Ownership,” Policy’ Research 
Perspectives, 2015-3, available at: htlps://do\vnIoad.aiiia-assn.org/resources/doc/health-policy/x-pub/prp-practice- 
arrangeinent-20 i 5 .pdf. 
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have anticompetitive effects in the purchase of physician services. These challenges occurred in 
the merger of Aetna and Prudential in Texas in 1999,’ and the merger of United Health and 
PacifiCare in Tucson, Arizona and in Boulder, Colorado in 2005.* In a third merger matter 
occurring in 2010 between Blue Cross Blue Shield of Michigan and Physicians Health Plan of 
Mid-Michigan, those health insurers abandoned their merger plans when the DOJ announced that 
it would file an antitrust lawsuit to block the acquisition. The DOJ argued that the merger 
“would have given Blue Cross Michigan the ability to control physician reimbursement rates in a 
manner that could harm the quality of healthcare delivered to consumers.”’ 

DOJ’s monopsony challenges specifically noted that inadequate physician payment can harm 
health care quality. The Agency’s actions properly reflected its conclusion that it is a mistake to 
assume that a health insurer driving down medical fees, in the exercise of monopsony power, is a 
good thing for consumers. This was also the well-documented conclusion reached in the 2008 
hearings before the Pennsylvania Insurance Department on the competition ramifications of the 
proposed merger between Highmark, Inc. and Independence Blue Cross. The Pennsylvania 
Insurance Department noted that “competition between Highmark and Capital Blue Cross” in 
central Pennsylvania “has been good for providers and good for consumers.”'’ Based on an 
extensive record of nearly 50,000 pages of expert and other commentary, ' ' the Department was 
prepared to find the proposed merger to be anticompetitive in large part because it would have 
granted the merged health insurer undue leverage over physicians and other health care 
providers. ' ’ Consumers do best when there is a competitive market among health care 
purchasers. 

Indeed, there may be antitrust concerns if a health insurer can lower compensation to physicians, 
even if it cannot raise premiums for patients. Hence in the United/PacitlCare merger, the DOJ 
required a divestiture based on monopsony concerns in Boulder, Colorado, even though 
United/PacifiCare would not necessarily have had market power in the sale of health insurance. 
The reason is straightforward: the reduction in compensation would lead to diminished service 
and quality of care, which harms consumers even though the direct prices paid by subscribers do 


' U.S. V. Aetna Inc., No, 3-99CV 1.398-H, 17-18 (June 21, 1999) (complaint), ai-a/fo/j/e at: 

littp://\\"v\w,usdoj,gov/atr/cases/f2500/25C)l.pclf: .seeabo U.S. v.Aettui, Inc., No. 3-99 CV 1398-11. at 5-6 (Aug. 3, 1999) 

(revised eompelilive impact slalemenl), available at: hUp://\vww.usdoj.gov/alr/casc/s/l2600/2648.pdi'. 

^ U.S. United Ilealih Group Inc. No. 1 :05CV02436 (L).D.C., Dec. 20, 2005) (complaint), available at: 

\\’\w.usdoj.gov/atr/cases/f2l 38fK)/21 3815.htm. 

Blue Cross Blue Shield of Micliigan and Physicians Ilealih Plan of Mid-Micliigan Abandon Merger Plans | OPA | Department 
of Justice, available at: 

httpi/Zw^ww. justice.gov/opa/pr/blue-cross-bIue-shield-michigau-aiid-physicians-liealth-plan-inid-micliigan-abandon-nierger-plans, 
Statement of Pemisylvanialnstirtuice Commissioner Joel Ario on Highmark and IBC Consolidation (January 22, 2009). 

" See background information, including excerjits from the experts, at: 

hUpr^Av-W'W.im.skile.pa.us/ins/lib/ms/yvhaLs new/Excerpls from FA Insurance Dept Expert lieports.pdf. 

'■ The merger vvas abandoned by those insurers because the Deparlmoil insisted dial one of Qiem drop its Blties brand. The 
parties refused and instead called it off. 
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not increase. ' ’ For example, compensation below competitive levels hinders physicians’ ability 
to invest in new equipment, technology, training, staff, and other practice infrastructure that 
could improve the access to, and quality of, patient care. It may also force physicians to spend 
less time with patients to meet practice expenses. The exercise of monopsony power threatens 
consumers by enabling a dominant insurer to “force doctors and hospitals to go beyond trimming 
costs, to cut costs so far that it begins to degrade the care and service they provide below what 
consumers value and need.”'*' 


Such reduction in service levels and quality of care causes immediate harm to consumers. Tn the 
long run, it is imperative to consider whether monopsony power will further harm consumers by 
driving physicians from the market. Irrespective of premiums, slashing provider rates can “harm 
consumers directly,” because the very nature of monopsony is that it reduces quantity or quality 
below “socially optimal” levels. Flealth insurer payments that are below competitive levels 
may reduce patient care and access by motivating physicians to retire early or seek opportunities 
outside of medicine that are more rewarding, financially or otherwise. According to a 2015 
study released by the Association of American Medical Colleges, the U.S. will face a shortage 
of between 46,000-90,000 physicians by 2025. The study, which is the first comprehensive 
national analysis that takes into account both demographics and recent changes to care 
delivery and payment methods, projects shortages in both primary and specialty care.'^ 

Recent projections by the Health Resources and Services Administration similarly suggest a 
significant shortage of primary care physicians in the United States.'^ 

Moreover, according to a recent survey by Deloitte, six in 10 physicians said it was likely that 
many physicians would retire earlier than planned in the next one to three years, a perception that 
Deloitte stated is fairly uniform among all physicians, iirespective of age, gender, or medical 
specialty. According to the Deloitte survey, 57 percent of physicians also said that the practice 
of medicine was in jeopardy and nearly 75 percent of physicians thought that the “best and the 
brightesf’ may not consider a career in medicine. Finally, most physicians surveyed believed 


See t'tregoiy .T. Werden, Monopsony and The Sherman Act: Consumer Welfare in a T^ew T.ighr, 74 Anti lkUHTT...T. 707 (2007) 
(explaining rea.soiis to clialleiige monopsony power evai where there is no iimiiediate impact on consmners); Marius Schw'aitz, 
Buyer Power Concerns and the Aetna-PtvdenTial Merger. Address bclbrc Ihc 5lii Annual HealQi Caro Anlilnisl Forinn al 
Noitliwesteni Universit}' School of Law. at 4-6 (Octol^r 20, 1999) (rroting tliat anticompetitive eftects can occur even if tlie 
conduct does not adversely affect the ultimate consumers who purchase the end-product), available at: 
hltp://\\anv, usdoj.gov/atr/public/spceches/3924.upd. 

Statement of George Slover. Senior Policy Coimsel, Consumers Union, llearirrg of tlie Senate Coimnittee on the Judiciary- 
(September 22, 2015), available at: hltp;//www.judiciary.senalc.govAneelings/e\amining-consolidalion-m-the-healQT-msurance- 
industty-and-its-iinpact-on-consumers. 

Uafny. restimony Uefore the Senate Committee on the Judiciary'" (September 22, 2i)\5),availubk al: 
http://\v\v\v.judicuiry.senate.gov/do\vuload/09-22-15-darny-leslimon\-updated. 

See Ills Inc.. The Complexilies of Phy^fickm Supply and Dentami: Projections from 2913 to 2025 (Prepared for tlie Association 
of American Medical Colleges, 2015). 

' See Health Resources and Services Administration, “Projecting the Supply and Demand for Primary’ Care Physicians through 
2020 in brief (November 2013). 

Deloitte 2013 Survey of U.S. Physicians: Physician peispcclives about healQi care relbmi in lire future of Qie medical 
profession. 
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that physicians would retire or scale back practice hours, based on how the future of medicine is 
changing. Further impetus for physicians to work less, leave practice, or retire early may 
compromise patient access to care. Indeed, recent research finds evidence that insurer 
consolidation leads to the exercise of monopsony power in physician markets, resulting in prices 
paid to physicians that are below competitive levels and thereby reducing the quantity or quality 
of health care, which harms consumers.*” 

Fasl Consolidaliori Has Led to Premium Increases for Consumers 

A growing body of peer-reviewed literature suggests that greater consolidation leads to price 
increases, as opposed to greater efficiency or lower health care costs. In other words, alleged 
“savings” generated from lower provider reimbursement is not passed on to either patients or 
employers. “If past is prologue,” notes Professor Dafny, “insurance consolidation will tend to 
lead to lower payments to healthcare providers, but those lower payments will not be passed on 
to consumers. On the contrary, consumers can expect higher insurance premiums.”^* 

Insurers’ interests are not perfectly aligned with those of consumers. Health insurer 
monopsonists typically are also monopolists. Therefore, their lower input prices (for physician 
services) do not necessarily lead to lower consumer output prices (i.e., health insurance 
premiums). In 2008, the Pennsylvania Insurance Department stated that its “nationally 
renowned economic expert, L£CG, rejected the idea that using market leverage to reduce 
provider reimbursements below competitive levels will translate into lower premiums, calling 
this an ‘economic fallacy’ and noting that the clear weight of economic opinion is that 
consumers do best when there is a competitive market for purchasing provider services. 

Highly concentrated health insurer markets limit patient choice by forcing them to receive their 
health care coverage from just one or two dominant players and accept watered-down benefits. 
This allows insurers to dictate important aspects of patient care, as opposed to patients electing 
treatment in consultation with their health care professionals. 

The need for merger antitrust scrutiny is illustrated by the evidence concerning the effects of past 
health insurance mergers on premiums. For example, a study of the 1999 merger between Aetna 
and Prudential found that the increased market concentration was associated with higher 
premiums. More recently, a second study examined the premium impact of the 2008 merger 


w. 

Sec Dafny et at.. “Paying a Preniimn on yom' PreiniimiV Consolidation in the US Health liisitraucelndustiy.'Utnn.'nfvn 
Economic Revi(nv20\l'. 102: 1161-1185. 
trf. 

“ Pclcr J. Hammer and William M. Monopsony as cm AgencvattdRegulatofyPrMem in Health Care. 71 Antitrust. L.J. 

949 (2004). 

Statement of Pemisylvaiiia Insuiaiice Coimiiissioner Joel Ario on I Hohina rk and 113C Consolidation ( Januan' 22. 2009). 

■' Dalny el al., "Paying a Premium on your Pranium? Consolidalion in the US Hcallii Insurance Induslrv/’.dnifr/caf? Economic 
ffeiwvp 2012; 102:1161-1 185. 
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between UnitedHealth Group and Sierra Health Services. That merger led to a large increase in 
concentration in Nevada health insurance markets. The study concluded that in the wake of the 
merger, premiums in Nevada markets increased by almost 14 percent relative to a control group. 
These findings suggest that the merging parties exploited their resulting market power, to the 
detriment of consumers. 

Competition among health insurers, on the other hand, has been found to be associated with 
lower premiums. Research suggests that on the federal health insurance exchanges, the 
participation of one new carrier (UnitedHealthcare) would have reduced premiums by 5.4 
percent, while the inclusion of all companies in the individual insurance markets could have 
lowered rates by III percent.^'’ 

PROPOSED HEALTH INSURER MERGERS: CONSOLIDATING THE CONSOLIDATED 

The current proposals to reduce the five national health insurers to just three should be viewed in 
light of current conditions, as they threaten to exacerbate the near total collapse of competition 
among health insurers in most markets. According to AMA analyses of the proposed mergers, 
which are attached to this testimony, the combined impact of the two mergers would exceed the 
Merger Guidelines by enhancing market power in as many as 97 MSAs within 17 states. Taking 
into account those markets where the mergers would raise significant competitive concerns, the 
two mergers would diminish competition in up to 154 MSAs within 23 states. 

The AMA’s state-level analysis shows the proposed Anthem-Cigna merger would be presumed 
likely to enhance market power under the Merger Guidelines in the commercial, combined 
HMO+PPO+POS markets in 10 of the 14 states (NH, IN, CT, ME, VA, GA, CO, MO NV, KY) 
in which Anthem is licensed to provide commercial coverage. In the remaining four “Anthem” 
states (OH, CA, NY, WT), the merger would potentially raise significant competitive concerns 
and warrant scrutiny under the Merger Guidelines. The MSA-level analysis indicates the 
Anthem-Cigna merger alone would enhance market power in 85 MSAs within 13 states, and 
would diminish competition in up to 1 1 I MSAs within all 14 states where Anthem offers 
commercial coverage. 

A closer look at the Aetna-Humana merger shows that it would enhance market power in 15 
MSAs within 7 states (FL, GA, IL, KY, OH, TX, UT). All told, the merger would diminish 
competition in up to 58 MSAs within 14 states. Moreover, the proposed merger of Humana and 

Jose R. Guardado, David W. Dimnoiis. and Carol K. Kane, “’llie Price LtTects of a Lai'ge Merger of Health Insurers: A Case 
Study orUnilcdHeallh-Sicrra”//ea/r/7 A/flwogmenr. Policy’ and Innovation 2013; 1(3) 16-35. 

Dafny et al. , “More Insurer s Lower Preinimns: lividence from Initial Pricing in tlie 1 iealtli insiunnce Marketplaces." Ameiican 
Journal of Health Economics 2015; 1(1): 53-81. See also “More LisurCTS, Lower Premiums? Evidence from Initial Pricing in Qrc 
Health Insurance Marketplaces," Kellogg Insight (July 7, 201 4), 
ltttp;//iiisight.kellogg.northwestem.edii/article/more_iiisiirers_lowiT_piemiums. 
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Aetna would combine one of the two largest insurers of Medicare Advantage (Humana) with the 
fourth largest (Aetna) to form the largest Medicare Advantage insurer in the country.’’ 

There may also be a national market in which health insurers compete or potentially compete for 
the contracts of large national employers. As noted above, in that market there are only five 
national health insurance companies remaining today: Anthem, Cigna, Aetna, Humana, and 
United Healthcare. The proposed Anthem/Cigna and AetnayHumana mergers would pare the 
number of national players to three. 

ihe Need for Anliirusi Scruliny of Health Insurer Mergers 

Based on past experience, the AMA believes it is critical that the DOJ, FTC, and state attorneys 
general carefully consider the consequences of the proposed megamergers in the health insurance 
industry. Specifically, we believe it is important to evaluate the potential effects on both (1) the 
sale of health insurance products to employers and individuals (the sell side), and (2) the 
purchase of health care provider (e.g., physician) services (the buy side).’* The proposed 
megamergers may pose a threat of anticompetitive effects in both the local and national markets 
in which individuals and employers purchase insurance. The mergers also could enable the 
merged entities to lower reimbursement rates for physicians such that there would be a reduction 
in the quality or quantity of the services that physicians are able to offer patients. 

We believe that the DOJ, FTC, and state attorneys general should also examine the proposed 
megamergers for their potential effects in the markets for Medicare Advantage. In performing 
that analysis, federal and state regulators should scrutinize the claims of merger proponents that 
the mergers would not be problematic in the Medicare Advantage market because consumers 
have the option of enrolling in traditional Medicare. In prior mergers of insurers offering 
Medicare Advantage plans, the DOJ has determined that traditional Medicare is not an equal 
substitute for Medicare Advantage primarily because Medicare Advantage plans offer 
substantially richer benefits at lower costs than traditional Medicare.’*^ Moreover, the Agency 
has found that seniors would not likely switch away from Medicare Advantage plans to 
traditional Medicare to defeat an anticompetitive Medicare Advantage price increase. These 
conclusions are bolstered by research to the effect that Medicare is not an equal substitute for 
Medicare Advantage. The programs constitute separate and distinct product markets, such that 


Gretchen Jacobson, Anthony Damico, and Marsha Gold, KaiserFamily Foundation Issue Brief. Medicare Advantage 2015 
Spot light : iim-ol/menlA'larkxH Update, (June 30, 2015), I’igm'e \,m’ailab/eai: http;//ktY.org/inedicare/issue-brief/niedicare- 
adv tinlagc-20 1 5-spollighl-cnrollnienl-markct-updalc/. 

U.S. 1 ’. Aetna Inc., No. 3-99CV 1 398-H, •IT’ 1 7- 1 8 (June 21 , 1 999) (complaint), available af. 
hUp:U\v-HM'.u.'idoj.gov/air/case.s(f2500/250Lpdf U.S. v. United Health GfX)up Inc. No. 1:05CV02436 (D.D.C., Dec. 20, 2005) 
(complainl), available at. www.usdoj.gOv/alr/casc:i/1213800/213815.hlm. 

See U.S. Ik United Health Group and Sierra Health Services Inc., Civil Nol:08-cii-(J0322 (DDC2008); United States v. 
Humana, No. l2-cv-00464 (D.D.C. Mar. 27, available at. mw.justice.gov/atr/cases/f281 600/28 161 8.pdf). 
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the proposed mergers should be evaluated for their effects in the Medicare Advantage market.^” 
The closest competition to one Medicare managed care plan is another Medicare managed care 
plan. Thus, it is the presence of many competing managed care plans that keeps the Medicare 
Advantage market competitive.^' 

Moreover, mergers resulting in monopsony power within the Medicare Advantage market would 
likely be felt most acutely by physicians who specialize in providing services to the elderly. 

With limited capacity to expand their business to traditional Medicare, these physicians may be 
especially harmed by the exceptionally high degree of concentration in the Medicare Advantage 
market, where the lack of competition enables insurers to depress fees paid to physicians for 
services under Medicare Advantage. 


Given the troubling absence of competition in health insurance markets, the AMA believes 
federal and state regulators should redouble their efforts in preventing anticompetitive health 
insurance mergers. While there have been hundreds of mergers involving health insurers and 
managed care organizations, the DOJ has never fully litigated a single challenge to a health 
insurer merger. It has, however, challenged four such mergers and settled them through consent 
decrees. '^ In a fifth case, the health insurers abandoned their planned merger when DOJ advised 
them that it would challenge the transaction.'^^ 

Barriers to Entry.' and the Permanence of Lost Competition 

Lost competition through a merger of health insurers is likely to be permanent, and acquired 
health insurer market power would be durable, because barriers to entry prevent new entrants 
from restoring competition in concentrated markets. These barriers include state regulatory 


R. Town and S. T.iu, (200.3), “The Welfare Impact of Medicare HMDs,” RAND Journal of Economics .34(4): 71 9-36; T..Dafny 
and D. Dranove (2008), “Do Report Caids I'ell Coiisiuiieis Aiiviliing 'Ihev Don't Already KiioW?” liAM') Journal of Economics 
39. 

See Li.S. v. Uniled Health Croup and Sierra JJealih Services Inc., Civil Nol:08 -cii-<X)522 (DDC2008) (the DOJ alleged that 
MA is a disLincL market separate from the Medicare market and obtained a consent decree requiring the divestiture ofUnited's 
MA husinesR in the T.as Vegas area as a precondition to obtaining merger ajiproval); .see also Gretchen A. Jacobson, Patricia 
Nemnaii. Anthony Damico, “At Least Half Of blew Medicare Advantage limollees Had Switched from Traditional Medicare 
During 2006-11,” 3<4 Health Affairs (Millwood) 48, 51 (Jan. 2015), available ar. 
htip://content,hea]thaffairs,org/content/34/l/48.full.pdf. 

Hmiiaiia's acquisition of Arcadian management services in 2012 (Hmiiana/Aieadian); UnitedHealth Group's acquisition of 
Sierra Health in 2008 (United Sierra); United Health Ciroup's acquisition of Pacific Care in 2006 (United/Pacific Care); and 
Aetna's acquisition of Pnidential m 1999 (United/Pnidential). Hiimaiia/Arcadiaii and United/Siena concenied the Medicare 
Advantage nnirkcts, wliilc Unilcd/Paciric Ctirc and Aclna/Prudcntial focused on Qic commercial hcalQi insurance markets. See 
ILS. V. Ht{maita,'Slo. 12-CV-00464 (D.D.C. Mar. 27, 20M), available ar. \v\v\v.justice.gov/atr/caseR/f28 1600/28 161 8.pdf); U.S. v. 
Uniiedlleahh Ctp., Inc., No. 08-CV-00322 (D.D.C. Teb. 25, 200S), available ai: 

\v\v\v.jiisiice.gov/'atr/cascs/f230400/230447.hlm)i U.S. r'. UnitedHealth Grp.. Inc., No. 05-cv-02436 (D.D.C. Dec. 20, 2005) 
(UnitedHealth Group Complaint), available at: www’.justice.gov/atr/cases/f21 3800/2 i 381 S.htin); U.S. v. .Aetna, J/ic., No. 99-cv- 
398-11 (N.D. Tex. Jmie 21, 1999). available ai: \v\v\v.jiistice.gov/atr/cases/f2500/2501.htin). 

See DOJ press release, Blue Cross Blue Shield of Michigan and Physicians Health Plan of Mid-Michigan Abandon Merger 
Plans, available ai. http://wvw.justice.gov/opa/pr/bliie-cross-blue-shield-micliigan-and-physiciaiis-health-plan-inid-michigan- 
abandon-inerger-plans. 
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requirements; the need for sufficient business to permit the spreading of risk; contending with 
established insurance companies that have built long-term relationships with employers and 
other consumers; developing a health care provider network; and overcoming the brand-name 
acceptance of established insurers.^'* 

Moreover, a reason for the discussed health insurer merger proposals to receive a heightened 
level of scrutiny before they take effect is that a post-merger remedy, such as divestiture, could 
be highly disruptive to the marketplace and cause hann to consumers. As such, the remedy of 
divestiture in a health insurer merger case is problematic. The would-be purchaser of the 
divested business would need to be able to offer a provider network at a cost and quality 
comparable to that of the merger parties. Given the barriers to entry to health insurance markets, 
such a qualified purchaser, if found, would likely already be a market participant and a 
divestiture to such an existing market participant would not likely return the market to even pre- 
merger levels of competition. 

Also troublesome is the apparent absence of a viable divestiture remedy in a national market 
where five national insurers are at least potentially competing for employer contracts. There are 
no would-be purchasers with the size and scope of the existing five national insurers that could 
replace the lost national competition. 

The Right Prescription for Health Insurance Markets: More Competition, Not Less 

One stated rationale for the health insurer megamergers now proposed is that the mergers are 
needed to generate efficiencies that will ultimately benefit consumers. That claim is refuted by 
the studies of consummated health insurance mergers, which show that the mergers actually 
resulted in higher, not lower, insurance premiums. This finding is logically explained by the fact 
that post-merger, health insurers lose the incentive to pass along cost savings to consumers, both 
because they face little competition and because the demand for health insurance is inelastic — 
when the price is raised, the insurer’s total revenue increases, and when price falls so do total 
revenues.^’ 


See Robert W. MoCtuin-T/o/it of Dreams: Dominant Heailh Plans and the Search for a "Level Playing Field. "HE.^tLTHL. 
Ham)ik)ok (Thomson West 2007); Mark V. Pauly, Competition in Healtii Insurance Kfarkets., 5 1 L. & Con iiiviP. Pkoiis. 237 
( 1988 ): I'ecleral Trade CoimiTu and IJ.S. Dep’t of Susiice, Imprvvm}^ Ilealih Can':ADo.wofComp«iiiicm (July 2004); Verlica! 
Restraints and Powerful Health Insurers: Exclusionaty Conduct Masquerading as Managed Care?, 51 L. &CoKTE\ir'. Probs. 
195 ( 1988 ): Sharis A. Pozen, Acting Assistant AtPy Gen., Dep’t of Justice AiititiustDiv., Competition and Health Care: A 
Prescription for High-Quality, Affordable Core 7 (Mar. 19, 20\T),ctvailable at. hllp;//vvvvvv.juslicc.gov7alr/spccclTycompclilion- 
and-health-care-prescription-high-qualit\--affordable-care. 

Su Liu & Deborali Chollet, Price and Income Elasticify’ of the Demarul for Health Insurance and Health Care Services: A 
Critical Review of the Literature i.\ (Malhcimilica Policy Research Ref. No. 6203-042, 2006), available at. 
http://\\A\Av. matheinatica-mpr.com/pubHcatioTis/pdfs/priceincome.pdf 
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Several scholars have argued that one of the motivations for the health insurer mergers is to 
respond to hospital consolidation.’® In this view, the hospital community has responded to the 
call for more integrated care by consolidating and acquiring market power and thus health 
insurers have the need to acquire countervailing power. There is, however, no economic 
evidence that the fonnation of bilateral hospital/health insurer monopolies — a battle between 
proverbial Sumo wrestlers — benefits consumers. Professor Thomas Greaney observes that such 
matches often end in a handshake and consumers get crushed.” According to Greaney, the 
theory that enabling dominant insurers to counter dominant hospitals will benefit consumers is a 
“fallacy.”’* The better answer to hospital consolidation is to recognize that integrated care does 
not necessarily require hospital-led consolidation and that by encouraging entry into hospital 
markets, hospital markets can be made competitive. 

AN ALTERNATWE VISION: FOSTERING COMPETITION IN HEALTH CARE 

Many hospital markets are already highly concentrated and noncompetitive.’^ Moreover, 
embedded hospital market concentration is fast becoming an intractable problem for which 
antitrust provides no remedy.'"’ Fortunately, regulators can take steps to encourage new entry."" 
Low-hanging fruit in this area would be removing barriers to health care market entry that the 
government itself has erected. These include more flexible antitrust enforcement policies to 
foster physician networks engaged in alternative payment models (APMs), as well as the 
elimination of state certificate of need (CON) laws and the ban on physician-owned specialty 
hospitals (POHs). 

The AMA, like the FTC and the DOJ, has long advocated for the abolishment of CON. Some 
progress has been made as 14 states have discontinued their CON programs. Thirty-six states, 
however, currently maintain some form of CON program .'*^ Numerous studies have shown that 
CON laws have failed to achieve their intended goal of containing costs. Instead, CON has 
taken on particular importance as a way to claim territory and to restrict the entry of new 

See "Health Care Management Professor Mark Pauly PliD ttiscusses Pro|X)sed Health Care Instuaiice Company Mergers.” 
Livailahle at http://knowledge,wlianon,upenii,edu/article/\v1iaTs-driving-health-insurers-iTierger-maiiia/; Greaney, 'Txaminiiig 
Implications ofllealthliism'aiice Mergers,’' http;//healtliaftairs.org/blog/2015/07/16/exaniiiimg-miplicaTioiis-of- 
hcallh-insLirancc-mcrgcrs/, 

Greaney, The Affordable Care Act ami Competition Policy: Antidote or Placebo?, 89 Ok. L. Ri .v. 81 1 (201 I ), 

Greaney, Testimony Before the House Committee on the Judiciaiy (Septemher 1 0, 20 1 5), available at. 
littp://iudiciai'v.liouse.gov/mdex,cfui/liearmgs?ld=417B91i62-C138i)-41'’C7-905L)-401'’3yU91ij;5£7clfcStateineiit_id=T6324A0C- 
5B30H6E2-976F41DCC05F8EDE, 

See Martin Gavnor and Robert Town, The Impact of Hospital Consolidation-lffxiate, the Sviitliesis Project, Robert Wood 

Jolmsoii Fomidatioii (June 2012). 

See e.g. Greaney, The Affordable Care Act and Competitim Policy’: Antidote or Placebo?, 89 Or. L. Rev. 811 (2011) 

(’’Antitrust does not break up legally acquired monopolies or ol^opolies.”). 

Id. 

'■ See National Conference of State Legislatures, Certificate ofNeed: State Health r,a\vs and Programs (.Tuly 20 1 4), available at. 
littp://wwyv.ncsl.org/iesean;h/liealth/con-certificate“of-need-state-laws.aspx. 

See Michael A. 'M.oh'6-ic\ , State Health Caiv Rejbmi: Protecting die Provider, in American Health Care: Government, Market 

Processes, and the Public Interest, at 24.3-66 (Roger D. Feldman ed.. Transaction Publishers 2000). 
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competitors. By restricting the entry of competitors, such as physician-owned facilities, CON 
laws have weakened the markets’ ability to contain health care costs, undercut consumer choice, 
and stifled innovation. Thus, the AMA urges the FTC and the DOJ to redouble their efforts in 
advocating for the repeal of CON laws. 

Unfortunately, provisions within section 6001 of the Affordable Care Act (ACA) “essentially 
create a federal certificate of need requirement” for POHs."’” First, section 600 1 eliminates the 
Stark exception for physicians who do not have an ownership or investment interest and a 
provider agreement in effect as of December 31, 2010. Second, the POFl cannot expand its 
treatment capacity unless certain restrictive exceptions can be met. Thus, as Professor Gireaney 
observes, “the ACA all but put an end to one source of new competition in hospital markets by 
banning new physician-owned hospitals that depend on Medicare reimbursement. 

The lost source of competition is especially missed because POFIs have developed an enviable 
track record for high quality and low cost care. According to CMS, specialty hospitals offer very 
high patient satisfaction and high quality of care."*’ Nine of the top 10 performing U.S. hospitals 
listed in late 2012 by CMS were POFIs. Of the 238 POFIs in the U .S., 48 were ranked in the top 
100.'** Lifting the ban on POFFs could raise the performance of the entire hospital market. The 
market entry of POFFs would induce incumbent community hospitals to attempt to “meet the 
competition” in inpatient services by extending patient hours, improving scheduling, and 
upgrading equipment. 

In a similar vein, rather than accepting the continued breakdown of health insurer competition as 
inevitable, we believe that lawmakers and regulators can help promote beneficial competition by 
breaking down barriers to entry and coordination of care. There are ways to achieve the 
coordinated care that patients desire without succumbing to payer dominance that yields higher 
premiums, lower quality, and reduced access. The AMA strongly supports and encourages 
competition between and among health care providers, facilities, and insurers as a means of 
promoting the delivery of high quality, cost-elTective health care. Providing patients with more 
choices for health care services and coverage stimulates innovation and incentivizes improved 
care, lower costs, and expanded access. 


Id.; Tracy Yee et al.. Health Care Certificate-<yf-Heed Iaxws: Policy or Politic.^, Researcli Brief 4, National Institute for Health 
Care Rcibrai (May 2011). 

42 use I395nn; Joshua Perry-, An Ohinian’ for Physician-Owned Specialtv Hospitals'., 23(2) Hfai.i 1 1 T,.\vvyi;i< 24 (American 
Bar Association. December 2010). 

Grcancy , The Affordable Care Act and Competition Policy: Antidote or Placebo?. 89 Or. L. Rev. al 84 1 (20 1 1 ). 

Study of Physician-owned Specialb-' Hospitals Required in Section 507(cX2)ofthe Medicare Prescription Drug, Improvement. 
and Modcmizalion Acl of 2003, pp 36-55 (CMS Ricpoii), mmlable at. hUpi/Avww-.cms.gov/Modicarc/Fraiid-and- 
Abuse/PhysicianSelfReferral/Downloads/RTC-StudyofPhysOwnedSpecHosii.pdf 

See American Medical New's (April 29. 2015). 

Medicare Paymenl Advisory Commission, Report to the Congress: Physician-Owned Specially Hospitals (March 2005) al 10, 
available at: http://medpac.gov/documents/reports/Mar05_SpecHospitals. 
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In keeping with this commitment, the AMA has long advocated for physician leadership in new 
payment and delivery models that focus on quality and efficiency. We believe that physician 
leadership in these new models is imperative to their success, and offers the greatest potential 
both to protect patients’ interests and to incur lower costs. 

Eliminating Anlitrusl and Program Inlegrily Harriers to Physician Innovaiion 

To promote greater physician participation in APMs, especially by small and specialty practices, 
we believe the legal and regulatory framework for new care models must allow and encourage 
flexibility. Under antitrust law, physicians generally may not collaborate regarding payer 
negotiations unless they are integrated, either financially or clinically. While some innovative 
delivery systems have sought and obtained conditional antitrust clearance from the FTC pursuant 
to a showing that they are clinically integrated, the current enforcement policies regarding 
physician network joint ventures are unnecessarily restrictive, require costly complex 
infrastructure, and are ultimately prohibitive to physician participation in new delivery models.^'' 
This rigidity may prevent physicians from leading APMs and producing the considerable 
benefits that would otherwise accrue, leaving hospitals and very large health systems as the only 
players in the market. 

The FTC and DOJ have recognized this problem and provided some much-needed relief by 
clarifying the application of antitrust laws to accountable care organizations (ACOs) 
participating in the Medicare Shared Savings Program (MSSP).' ' The AMA strongly supports 
this effort and encourages the FTC and DOJ to consider additional clarifying guidance for other 
models, especially those developed by the Center for Medicare and Medicaid Innovation 
(CMMT). Clear and commonsense antitrust rules concerning the formation of innovative 
delivery models can enable physicians to pursue integration options that are not hospital driven. 

We also believe that clarification of program integrity laws would help promote innovative 
arrangements that pose little risk of fraud and abuse, especially the overly broad prohibition 
against gainsharing arrangements. Allowing more Ilexibility in gainsharing arrangements could 
promote APMs that provide cost savings and improve efficiency. We urge Congress and the 
Agencies to examine ways to modernize existing laws and requirements to reflect a more 
coordinated approach to delivering care. Physician leadership in efforts to align payment with 
quality is instrumental to optimizing care, improving population health, and reducing costs. 


U.S. T)ep ’t of Justice and Fed. Tmde Comm >/, Statement of .Antitrust Enforcement Policv in Healthcatc [Healthcare 
StateineiitsI (1996) at 8, available ai: ww\v.flc.gov/bc/liealtlicare/mdustr5''guide/policy/hltli3s.pdf). 

76 Fed. Reg. 67026-67032 (Oelober28, 201 1). The Agencies’ linal slalcmeiil h available at: 
http://\\^\w.justice.gov/sites/default/files/atr/legacy/201 1/10^0/276458.pdf. 
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Furthermore, we are concerned that the narrowness of the self-referral exceptions with respect to 
physician compensation arrangements can make it exceedingly difficult to structure incentive 
payments tied to quality improvement criteria. In fact, the Government Accountability Office 
(GAO) has found that stakeholders’ concerns about the legal framework for program integrity 
“may hinder implementation of financial incentive programs to improve quality and efficiency 
on a broad scale.”’^ The AMA believes that lawmakers and regulators should consider 
expanding exemptions to encourage innovative delivery and payment models. Without bright 
line guidance, program integrity provisions can deter the adoption of payment and delivery 
reforms, including bundled payments, medical homes, and other initiatives. More explicit and 
predictable guidance on when an arrangement will or will not prompt action under the fraud and 
abuse laws could have the dual effect of safeguarding against patient or program abuse while 
facilitating desired delivery system reform. 


Competition plays an important role in enabling consumers to access the high quality care they 
deserve at a reasonable cost. The AMA urges federal and state regulators to closely scrutinize 
the proposed health insurer mergers and utilize enforcement tools to protect consumers and 
preserve competition. We strongly believe that further erosion of competition in health 
insurance markets is not in the best interests of patients and the physicians who serve them, and 
risks substantial harm to consumers in terms of access, quality, and cost. 

The AMA applauds the Subcommittee’s efforts to examine health insurance consolidation and 
enhance access, choice, and quality through improved competition. We appreciate the 
opportunity to provide our comments on this important topic, and we look forward to working 
with the Subcommittee and Congress on achieving high quality, cost-effective care for all 
Americans. 


” Govcmmcnl AccoLiiiUibilily Oi’iiee, Medkiirc: Iraplcnnailalion otFinancial Iiicciiliw Prograiiis under Federal Fraud and 
Abuse T.aws. Report 12-355 (March 2012), available at. http://\\^w.gao.gov/products/GAO-l2-355. 
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Markets where an Aetna-Humana merger 
warrants antitrust scrutiny 


Analysis of data from the 201 5 update to 
‘'Competition in health insurance: 

A comprehensive study of U.S. markets" 

H(ioifhf>ot>cy<3Wp 
American MerttcaiAaaaation 

This analysis ptovides the corrmerciat market share 
ar>d corKentration (HHI) elfects of a proposed rnergei 
Cietween Aetna and Humana Data used m this anafysn 
are from the 201 S Update to the Ameocan ^^edk::3l 
Associatior>'S*Comp(fittion in health insuratKe* study 
(t.e.2013 HealthUadervInterStudy data) Using the 2010 
Oepartment of Justice (DOJI/FederalTrade Commission 
(FTQ Horizcntal Mergei Guidefines, it presents the state 
arvj metropoiitan statistical area (USA) level markets 
where the merger would raise competrtrve ocr^cerns 
cased on how the Cuideitrses classify markets Urvjer the 
DOJ/FTC merger guideiines; 

• MSAs With an HHI less than 1 500 ate uncorwenr/wed; 
mergers aie unlikely to raise compewive concerns 

• MSAs with an HHI between 1500 and 2500 are 
moderofely conceiHrated’. meigets that increase the hltl 
by more than 100 points potenttally raise signihcant 
competitive concerns and often wairant sciutiny 

• M5AswilhanHHIofmoiett«n2S00arehish^ 
concrnmrredimeigeisthat rrscrease the HHI tjy 100 
to 200 points potentially rarse significant aompetiiwe 
concerns and chen warrant scrutiny, and those that 
irKrease n by more than 200 pomts will be presumed 
likely to enharvce market powei 


The following set of tables report those markets' pre- 
and port-merge* HHIs arsd the change in HHis resulting 
from the proposed merger. The results are presentee} for 
commeraal, combined (HMO+PPO+POS) product markets, 
as well as for HI^AO. PPO and POS markets separately, for 
each produa market, they are reported at the state-level 
and then by MSA 

Tables 1 , 3, 5. 6, 3 1 0 and 1 2 list those states and MSAs 
where such a merge' would be presumed likely to 
enhance maiket power according to the guidelines above 
(l«.,comblr\ationofa highly concentrated market with 
a significant inciease in the HHI). Those are the maikets 
that would be«ipectedto be rnost adversely alfecied 
by the merger. 

Tables 2, 4, 7 9, 11 and 1 3 list those stales and MSAs where 
such a merger potentially raises iignrficani compeiiiive 
ccmceirts and often warrants scrutiny Ii.e.. combinairon 
cf rrtodeiately to highly concentrated maikei with a 
meaningful increase in The HHI) 

Results for the combined (HMO-i-PPO-f POS) 
product market 

The results of the analysw in Table 1 conclude that an 
Aetrta-Humana mergei would be presumed llkeiy to 
enhance market power m the commercial, combined 
iHMO+PPOPOS) markets >n the state of Kentucky 

Also focuslr^ on the commerool. combiried 
(MMO+PPO^-POS) markets the results of the analysts 
in Table 2 corxJude that an Aetr^a-Hurruna rnerger 
poientiaHy raises significant competitive concerns 
and otten warrants scrubny in Ibui additional states 
(TXGA,l/T.a) 


MirlwrswrweMt AetiwrrumMiamcfqa waHwUaMiiMAt Mnttiiiir | Aru)rUtoriUlalKvnttieXtl5upd«t«toCom^M«Artr<M«rir'iMnian' 
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Although Table I and Table 2 show thal tt^e nterger would 
cause important changes in the HHI (concentratJon), ct 
shOuW be noted that m the state of Keotucicy. Aetna's pie* 
mergei shaie was only 4.6 percent Similarty, m the states 
listed in Table 2. Humana^ pte-merger market shares were 
small— ranging hom ^7 percent in Plonda to 4fi percent 
in Teas. The significant increases m the HHl would be the 
result c# Aetna^ (or Humana^ high shares m those states 

Turnir^ to the lesutts by MSA, the results of the analysts 
in Table 3 corrdude that an Aetna-Humana merger would 
be presumed Irtefy to enhance market powe» In the 
commetdaf. combined (MMO+PPO+POS) markets «n MSAs 
located in seven itatts (f L GA, IL. KY, OHTX. UT ) 

Also focusrrtg on the cofnrrteroot, combined 
(HMO^PPO+POS} rna»kels the results of the analyhs 
inTable 4 conclude that an Aema*Kumana trerger 
potentially raises significant competitive conc^ma ard 
often waiiants scrutiny in MSAs m 14 states (A;. PLOA. IL 
IN. KY, LA MSv OH TN. TX UT. Wl. VWl 

Results for separate HMO. PPO and POS 
product markets 

Table 5 shows the six states (TN, TX, OK TL. GA) in 
which the rneiger will be piesume*! likely to enharrce 
market power m the HAO maiket. andTibte 6 shows 
tire three states (UT, KY. TX) in which the merger will 
be presumed likely » enhance market poww in tire 
W market 

Table V snows that m six states < VYl. CO. KS, il LA. MS), me 
merger potentially raises significant competitive concerns 
and often wairants scrutiny m the PPO market 


Tumtrrg to the muNs by MSA, Table 6 thews the MSAv 
which are located across seven stares (f L, GA IL MQ OK 
TM.TXl, where tiv merge* is presumed I'kely to enliance 
market power in the NAifO market. Table tO shows that 
MSAs meeting those criteria in the PPO market aie locaTed 
in 1 4 states (CO. PL IL IN. KS.KY.lA MO. MS. OK TX. UT. Wl. 
WV). and Table 12 shows one MSA (Irs GAl meeting those 
criteria m the POS market 

Table 7 shows the three MSAs (m PL lU where the merger 
potentially ra<es significant competitive concerns arid 
often warrants scruony in the HMO rnarkei. TaWe 1 1 shows 
me MSAs classified m that way. which are located m 12 
stares (AZ. CQ PL IL IN. KS. LA MO. MS TN. TX, Wt), for 
llie PPO market, and Table 1 3 shows the (-ne MSA (in GAj 
clarified m that way for the PCS market 

it is uncertai^ however, whether separate product markets 
would be corrsidered as constituting separate aniirtus! 
markets ime. rtot clear tl»ey a<e subsntules for each other) 

finally. It should be rxtted that although all MSA-levei 
results show titar the merger would cause important 
changes in the HHI (concentration), m many MSAs Ih the 
combmed (HMO^-PPO+POS) markets and m some MSAs »n 
HMO and PPO rnarkets, Humana's (or Aetna's) pre-merge; 
shares were small. part<ular(y when the change m the HHI 
was not very taige. for e)(aTr<pie. that would gei>eially e< 
the case m many combined (HMO+PPOt-POS) MSA-level 
markets across most states and rn HMO and PPO markets 
in MSAs m several states (MO. FL IL CO, KS. MO, AZ. TX, IN. 
MS), The srontfeant increases in il>e hmi aie the result of 
Humana's (or Aetna's) hiigh shares in those MSAs 


IMirlceisvirwemAetmUuiiwiainoqa waHwUjMiJiHMunilfHir | Ana})niioldJUlKMntt«tX>l5updM<toCoMiprtNi0fla>NMMaMrancir 




Combined (HMO+PPO+POS) markets 


Table 1 . States where an Aetna-Humana merger will be presumed likely to enhance 

market power 




Total HHI 


St«M 

TelAlHHt 

pofi tMfQOI 

OiMffa In HM 


Table 2. States where an Aetna>Humana merger potentially raises significant competitive 
concerns and often warrants scrutiny 


1 SiMto 

lOUlHHI 

Total HHI 
poU ftiafgaf 

CbangatnHHt I 

(■CM 

7S1f 

26m 

1*2 

Oeaqia 

2177 

2280 

153 

UUh 

2212 

2382 

150 

FltahU 

22tS 

2407 

122 

Table 3. MSAs where an Aetna*Humana merger will be presumed likely to enhance market 

power, by state 

MSA noma 

Total HHI 

TatalHHI 
poft margai 

ChaOQalnMIl 

HorMo 

lackMmMe.Tl 

2301 

2592 

289 

WosoU Biodenion-VTtiice TL 

2463 

2773 

260 

Twnp*-S( Aafmtv9A.lejfwatR.FL 

2372 

7576 

204 

Gtoryla 

MacoaGA 

22IS 

7819 

6M 

Wlnoi* 

AocWoid K 

374« 

402J 

276 

Kontucky 

iMMVlHeKVet 

2726 

««) 

3SS 

ElUabelMewn.KV 

1SB6 

3939 

154 

Indngtdn-Fjyelte.KY 

2sao 

286S 

2SS 

Otito 




V><n9A«*10H 

l«R 

2991 

604 

Cii««inj»-MkldMo«vn.OH-KY IN 

7WI 

2MI 

250 

T«IM 

UPmo.TX 

2SI9 

2871 

152 

SonAflUmaTX 

24SS 

2759 

304 

CoputOvlUf.TX 

28M 

3062 

207 

Utah 

ii. Cwgn. LFT 

2215 

2522 

2«7 

Aruvo Ontn. ilT 

2719 

2*W 

220 
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Table 4. MSAs where an Aetna-Humana merger potentially raises significant competitive 


concerns and often warrants scrutiny, by state 

1 MSA nam* 

TetMHHI 

IMMHHI 
post mwgcc 

Change In HHI 1 

AriMAa 

VWna.AZ 

}19« 

337$ 

179 

FlofMa 

rwi UudwdateAonvano BeadvOcwMct Bimh. FI 

7109 

230$ 

196 

1 jkHand-WInlet Havm FL 

?I70 

2)62 

192 

MWni Mum Beach Kendal, f 1 

I92S 

2060 

154 

MM Pa(m BewlhBoct Rjlon-Boynton Beach. FI 

7237 

2177 

140 

G«or9(a 

Aoma.GA 

l«2 

2»$ 

407 

CwMrnnMIle. 6A 

IBM 

7t«9 

760 

AUanu-sandy Spnngv-Mwfetta. OA 

7032 

2249 

217 

AVten^-C kadie f owity. CA 

726S 

7)94 

179 

IIMnoh 

KtftkJtee^adbv.a 

3636 

3817 

161 

Otoocnlngion-Noiinal. H 

3396 

3S44 

146 

UiH> C oiatty- Kivmha County, n. -Ml 

3177 

3316 

136 

F'ccMa.I. 

TSBO 

7668 

106 

Indiana 

(vant«lllR.INKY 

3419 

S$39 

170 

Kentucky 

Owntboio. KY 

4993 

$117 

119 

Bowling Cte«n.Kr 

3966 

4101 

115 

Louisiana 

UkeCluHciLA 

3S07 

3654 

152 

Monror.LA 

34SS 

3$6) 

178 

NewOileam Metalrir KennerAA 

3677 

17M 

118 

MlulwIppI 

Gil^t-eiloM.MS 

7736 

291/ 

179 

Ohio 

Dayton. OH 

7766 

7979 

143 

Tennessee 

CWksvllle.TN-KY 

7034 

2176 

794 

>ohnsonCAy.TN 

3S49 

365$ 

106 

Teaas 

VIcUMa TX 

796$ 

1160 

196 

Beaumont-Aoat Aattiui. rx 

7ee7 

7876 

181 

HouUocv Sugai Land-Baytown. FX 

7309 

7$66 

178 

San Angela TX 

3787 

3462 

176 

BfownsvMe-Harlingen. TX 

3S76 

3687 

159 

Foil Worlh-MtIitgtDn. TX 

7S78 

2731 

155 

MUeen-l^niple-Foi t Hood. TX 

1996 

7157 

155 

Wa(o,TX 

7176 

7316 

tl8 

AusBn Bound Rock TX 

777S 

7917 

1)7 

McAllen fdMiuig MiiUan.TX 

3S60 

3697 

133 
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1 MSAn«n« 

TotdW* 

TMiiHHI 
pMt m«rgef 

OiMig* In HHI I 

lubbociLTX 

3010 

3137 

137 



3763 

IIS 


3410 

asii 

100 

Utih 

MiUteaiy.itT 

)3oa 

2350 

151 

WlK»ntl«i 

MtwaukM- Wtulctaha ^ Altv Ml 

3S4a 

3698 

ISO 

ShAory^n- VM 

3*43 

3590 

147 

fUunftM 

1643 

3835 

143 

OMothNacnAWI 

•899 

3038 

139 


3>U 

3380 

133 

VW*tV)fylHka 

> ii mtingioo AtliUiMl WV KV-OH 

1971 

ai5 

344 


HMO markets 


Table 5. States where an Aetna4tumana merger will be presumed likely to enhance market 
power 


1 Sint* 

HMOHKI 

HMOHM 

pwt-^Txrytf 

C1»ifi9« In 1 

HMOHHI 1 

TenneiiW 

3393 

4584 

1391 


4353 

S47I 

1319 

Tcm 

1894 

3581 

68b 

Ohm 

1836 

3531 

685 

fiwtda 

3087 

3664 

597 


3511 

3908 

397 


Table 6. MSAs where an Aetna>Humana merger will be presumed likely to enhance market 
power, by state 


1 MSAimim 


KMOKHI 

HMOHMI 

I»94tffwr9i)r 

Clufi9«ln 1 

HMOHHI 1 

Flortd* 

4MlcsomAe.FL 


3833 

4374 

1551 

5M9Mta-8ra(l«n<cm'Wnc«. n. 


3546 

4977 

1361 

iJkcMnd'WMa Hivin. H. 


3067 

3176 

1109 

TimpA 54 PMciibuiy-aMwaler.Fl 


3176 

3339 

1063 

Mm Palm BeMit-Bou fUion-Boymon Bnnth, fl 


3731 

3764 

1041 

Olanclo-ICHtirranMr. FL 


71 15 

1096 

981 

OeaUFl 


7580 

3407 

837 

Fcft 5t lupn-fort Pitit«.Fl 


1103 

1799 

696 

Fori LwdMdaln-PonvMno fiCKhOeet tWd flcwn. Fl 


3867 

3478 

611 

Miivnl-MlAml BMih Kandall. a 


3596 

3878 

283 


MJrtaMiwtacjnAetiwMuiratMinoga WMWUMUtnjUwmtiNir | MeyiK at ma ban the 30t5 upd«t« lo Cof n ptttben w Imtmoet 
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1 MSAnwne 

HIMOHHI 

KMOHHI 
post mvgtt 

ChanfoMi 1 

HMOHHI 

6*orgU 

Mxon.OA 

349S 

5135 

1639 

&8lneMlle.OA 

2760 

3466 

708 

AUanu-Smly Sprlnqt<M«nMU. GA 

2M5 

3298 

452 

lUnob 

K^ilulwV'BrMSey.ll 

iS03 

S02I 

1518 

RocUordll 

i«3) 

4954 

1321 

MIstAurt 

KartufClIy.MO^ 

4643 

5069 

246 

Ohio 

CtmimwO-MUdlMown. OHXVet 

5757 

6332 

575 

Sptrtgheld. OH 

U9i 

6851 

563 

Diyion.OH 

6321 

6722 

401 

TtnnMso* 

CtakswUlo. IN KV 

5414 

7916 

2503 

T«h> 

HOMtton^SuQ3i Und-ejrtQii«n.TX 

3694 

5659 

1760 

Aknon-Round Rock. IX 

77»$ 

3954 

1168 

SwtAmoMaTX 

2325 

3303 

979 


Table 7. MSAs where an Aetna-Humana merger potentially raises significant competitive 

concerns and often warrants scrutiny, by state 


1 MSAhmim 


HMOHM 

HMOHHI 

post-fiMT^ff 

Chanf* In 1 

HMOHHI 1 

Flertda 

GimesviiierL 


3528 

3699 

171 

Oi3lon»^j)nani Sach-Oitnend Beach, 3 L 


5566 

5725 

137 

MlnoH 

(VnalJLt 


4295 

4466 

173 
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PPO markets 


Table 8. States where an Aetna-Humana merger will be presumed likely to enhance 
market power 


1 5lal» 

PPOHM 

Total PKIHW 
pett-mergei 

Cliaapatn 1 

PPOHHI 1 

tJUli 

WJ 

4aM 

S16 

Kentucky 

SMI 

41S4 

49Q 

Tnm 

«U9 

4 MS 

315 

Table 9. 

States where an Aetna-Humana merger potentially raises significant competitive 
concerns and often warrants scrutiny 

1 Stale 

PM MW 

TetailWOHW 
pect mergw 

□langein 1 

PPOHHI 1 

WlHumkt 

IB09 

mi 

44) 

Coktrado 

MIQ 

i97t 

166 

Xmuc 

)MS 

37M 

142 

IWwtl 

S2M 

S1S0 

TM 

IctulMni 

6189 

6»8 

no 

MnwtUppI 

4881 

4991 

108 


Table 10. MSAs where an Aetna-Humana merger will be presumed likely to enhance 
market power, by state 


1 MM name 


PPOHHI 

PPOHM 

pOII'RWTgf 

Chany* M 1 

v PPOHHI 1 

Colorado 

Coloiodo Spnnqi, CO 


jm 

3023 

)0J 

Grand JuneUoa CO 


2SIB 

779S 

277 

rioiMa 

Won* Warn* Bo»i« KandoN. fl 


})0S 

3618 

313 

fampo-Sl ^teifbioQCIflvwalei.ri 


286S 

3137 

2S6 

UkeUnd-WMce Haven. H 


3346 

35/3 

277 

Inti Lauderdale- Rnrutkino Beach-DeeiAeld Baacti. f L 


SIM 

3680 

215 

lUlnoH 

Rocldaid.ll 


S)S2 

S&48 

2M 

Indiana 



4634 

489n 

261 

Kancat 

VHiNUKS 


4407 

4668 

766 

Kentucky 

lOUiHiee.KY-IN 


163) 

4334 

707 

Ekubedtuiwn.KY 


4086 

4S82 

49A 

laangton-ravone. K1 


7931 

3)61 

4)1 
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1 MSAbutm 


PPOHW 

PPOHM 

pMtHitergcr 

Chanda in 1 

PPOHHI 1 

iMhlaiM 

New OtleanvIMeUirte-Kenner. lA 


4806 

5022 

216 

UfceChartevLA 


SS60 

5725 

215 

Mbmirl 

Columbia. MO 


S4M 

5857 

391 

ieMttwn Oiy. MO 


n48 

3»l 

3S2 

SpimgMd, MO 


7990 

3311 

321 

MliilMipy* 

OuHpofteUoxl.MS 


4118 

4440 

323 

Ohio 

atitinfua-M«ldlMown. CHXVei 


79)0 

4220 

310 

Taxai 

DI>aMn( 


4236 

4625 

389 

San Anlan«o.TX 


4166 

4516 

370 

Houtton Sugai tand-Baytovm, rx 


4281 

4531 

249 

Corpina«t»N.TX 


4768 

5011 

245 

fort MPoflh'Mingian. TX 


4109 

4545 

236 

Aandn Round Rock. IX 


426S 

4499 

234 

Vlctoita.TX 


4718 

4959 

221 

Ulleeo-tennple-roK Hood. TX 


3164 

3369 

205 

Mall 

Piowo-Ornn. UT 


2SII 

4088 

1577 

SLG«M9tUT 


1246 

3954 

708 

Sail Law CKy.UT 


34SO 

4067 

618 

Ogden-CIwlWd UT 


2945 

3432 

487 

WtoconUn 

SIwborgan. IM 


2712 

3608 

897 

M(»waulce«-W4ukHha-WMt AHi WI 


2338 

3216 

878 

Hadne^lM 


2217 

3094 

877 

OlMo4vNMnav Wl 


2249 

2665 

416 

Wf«*IVIiyliila 

HunlaigWO'A>M«wl WVKY-OH 


2246 

278$ 

489 


Table 11. MSAs where an Aetna-Humana merger potentially raises significant competitive 
concerns and often warrants scrutiny, by state 


1 MSAnam* 

PPOKW 

PPOHM 

po«i*inor9ar 

Chan9obi 1 

PPOHHI 1 

Arizona 

1\irna.A7 

5092 

5222 

130 

Colorado 

GrrMey.CO 

2834 

3005 

172 

Bouldoi.CO 

7867 

3020 

154 

IHietalo.CO 

3331 

3669 

138 

fori Coenvlovotand, CO 

4030 

4135 

lOS 
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1 MSA iMtiw 


PFOHW 

PPOHM 

pekt-niM9cr 

Cban^vM 1 

PPOHHI 1 

FloiMa 



4a)s 

4315 

179 

C^Coral-faiMycivFl 


S4oe 

3560 

172 

Film BarMdboiune TlRMvUM FL 


24S} 

3631 

170 

f'unuGcf<ta. FL 


)MS 

3314 

169 

ForiWallon BeacKOnnieiv-Onlin.Fl 


463S 

4791 

153 

lllaob 

Uloo'nngt nn NcM irul, A 


«n9 

4999 

161 

CMcagoMapHvWto-Mitl A 


5769 

5921 

152 

Xmksicfx^ SrMfcy.A 


6281 

6400 

130 

F^U.A 


3270 

3373 

102 

IndMn* 

CM(y.»4 


4731 

4866 

145 

aiuofntnglon. M 


S24t 

5378 

137 

IUn«M 

iMMvnCQ.XS 


4606 

4743 

137 

loublana 

fiaionFloi>9t.lA 


6064 

6227 

163 

Hounu-ttarou Cane-TNted4UK.LA 


6498 

6611 

114 

Moniw.LA 


6663 

6764 

103 

Utayenr.LA 


6030 

6123 

103 

Mbtoivt 

kfiUn MO 


3476 

3674 

198 

MImM^ 

ladooaMS 


491 9 

5093 

175 

T«nn*u** 

CIvksvIlle.lHKY 


301S 

3t86 

171 

TtMt 

SMtAngdo^fX 


5539 

5728 

300 

Lubbock, rx 


5596 

5786 

190 

BMurani tal Antwr.TX 


4614 

4801 

187 

Wko,TX 


4165 

4350 

186 

OtUM-fl«w>«vln«TX 


4391 

4575 

183 

Stoomudlf Ilgltn9w». TX 


54ta 

5570 

153 

McAAen-Cdnbuio MhUoi, TX 


5737 

5873 

135 

lyiM.TX 


6108 

6237 

139 

SItemunDsiHon. TX 


5395 

5308 

114 

ComySiaWnw F'y^iX TX 


6097 

6204 

107 

AbMnr.TX 


6437 

6543 

105 

MtcbMla 

Wl 


1961 

3460 

498 

GreanBay.WI 


1899 

3203 

XM 

JatdivaiiM 


3776 

3056 

380 

UiUMeWl 


3206 

3384 

178 

MKftlOl Wl 


1711 

1831 

130 
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POS markets 


Table 1 2. MSAs where an Aetna41umana merger wilt be presumed likely to enhance market 

power 


1 

rOSHHl 

#OSHMI 

ai«n9*tn 1 

rOSHHt 1 

Cvoryla 

M«u>n.CA 


1970 

7«3 


Table 13. MSAs where an Aetna>Humana merger potentially raises significant competitive 
concerns and often warrants scrutiny, by state 


1 M5An«*r 

MSHHI 

POSHM 

potl’tnrTQe 

Otan^an 1 

K>S»MI 1 

Gvorgu 

OalrtvfvWft UA 

7WM 

779) 

ns 
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Markets where an Anthenn-Cigna merger 
warrants antitrust scrutiny 


Analysis of data from the 201 5 update to 
"Competition in Health Insurance: 

A comprehensive study of U.S. markets" 

Heoffh fiohcydroup 
American Medical Aaaaatton 

TItis analysis provides the commeraai market share and 
concentration (HHI) effects of a picposed meiger cetween 
Anthem (WeUfomt) and Cl^rsa. Data used in this analyvs 
are from the 2015 update to theAmencan Medical 
Atfociation'S*Compelrt«on in health insurance’ study 
(Le. 20 1 3 Heatthteadeiv IrrteiStui^ data) Uslr^ the 2010 
Oepartment of iuflice (DOJI/FederalTrade Commtswon 
(FTQ Horizcntal Mergei Guidelines, it presents the state 
arwj metropolitan statistical area (MSA) level markets 
where the merger would raise competittve ocrviems 
cased on how the Guideiirses classify markets Urtaer the 
DOJ/FTC merger guidelintt: 

• MSAs With HHI less than 1 500 are unancenftoted; 
mergers aie unlikely to raw competitive concerns 

• MSAs with HHI between 1 500 and 2500 am moderotety 
coTKennored: mergers mat increase me HHlby more 
than 100 points potentially raise significant competitive 
concerns and often warrant scrutiny. 

• MSAs with an HHI gl mew than 2500 are highly 
corKrritrmed; mergers that rrKtease the HHI py 100 
to 20G points potentially raise significant oompeiiiwe 
concerns and chen warrant scrutiny, and those that 
inoease it ty more than 200 poms will be presumed 
likely to enharKe market powe* 


The following set of tables report chose markets' pre* 
and port-merger HHh arvj the change in HMis resulting 
from The proposed merger. The results are presented for 
commerod, combined (HMO+PPCHP05) product markets. 
aswrliasfoiPPOandPOSmarketsseparaTeV foreach 
produa market they are leported at the state-level and 
then by MSA. 

Tables 1 . 3. 5. 7. 9 and 1 0 list chose states and MSAs where 
such a merger would be presumed likely to enhance 
market power according to the guidelines above (ceM 
combmabon of a highly concentrated maiket with a 
sKinificant increase irs the HHft. Those are the markets 
that would be expected to be most »7verseV affected 
by the merger. 

Tables 2. 4, 6, 8 arwf 1 1 list those states and MSAs where 
such a mergH potentially raises sigrvficant compeiiiive 
concetris and often warrants scrutiny' (ije, compinatson 
of moderately to highly concentrated market with a 
meaningfol Increase in the HHI). 

Results for the combined (HMO-r-PPO-f P05) 
product market 

The results of the analysis in Table I corKlude that an 
Antlrem-Clgna merger would be presumed likely to 
enhance market power m the commerce/, combined 
(HMO+PPCKPOS) markets^ 10 of the l4state$(NM. 

IN. CT, ME. VA GA, Ca MO. NV. KY) in which Anthem is 
Icemed to provide commercial coverage 


l»l— n 
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A(>o tocusmg on ihecomniefcfo/, combmed 
(HMOfPPOt-POS) markets, the resuto of the anatyw 
inTatHe 2 conclude that an AnthenvCigitd merger 
potentially raises stgnilicant competitive corrcems and 
often warrants icrutiny in the other four states where 
Anthem operates (OK CA. NY. Wt) 

Although Table I and Table I show that the mergei would 
cause important changes m the HHi (com^ntraticnl, 

It should be noted tliat m the states of Kentucky and 
Wisconsin, Cigna's pre>merger market shares were only 
4 percent and 3 percent respectivefy. The significant 
increases m the ftHI would be the result of Anthem^ high 
shares in those states 

Turning to the results by MSA. the results of the analysis 
m Table 3 conclude that an AnthenvCigna metgei would 
be presumed IMwIy to enhance market power in tl>e 
rommerool. comMrred iHMO+PPO+POS) markets m MSAs 
located in I J of the 1 4 states tCA. CO. O. GA. IN. KY. Mf . 
MO. NK NV. NY. OH VA) in which Anthem a kensea to 
provide commercial ccrverage. 

Also focusing on the cofrtmercto/, combir>ed 
(MMi>PPOPOS) markets, the lesutts of the analysis 
in Table 4 corKlude that an Anthem-Cigna metgei 
potentiAlly raises significant competitive concerns arsd 
often warrants sciutioy in MSAs located In CA, CT. KY. MQ 
NHW.NY.OKVAandWl 

Results for separate PRO and POS 
product markets 

table 5 shows the three states (IN, CQ GA) m which 
the mergei will be presumed likely to enhance market 
power in the PPO rrurket and Table 9 shews that man 14 
‘Antiwni scares' ICA. Ca a, GA. M, KY, ME, MO NY. NH. NY. 


OH, VA, Wl), the merger will be presumed likely to enhance 
market power m the PC3S market 

Table 6 shows that m one additional stare (NV), the meigei 
ooTenlwIty raises significant competitive oorreems and 
often warrants scrutiny in the PPO market 

Turning to the results by MSA, Table 7 shows the MSAs. 
wh<ch are located across nme states (CA. CO, IN. GA. ME. 
MO, NH OH. VA). wh^e the merger 15 presumed likely to 
enharree market power in the PPO rnarker, and Table 1 0 
shows that MSAs meeting those cfitena m the POS market 
are located in aU 14 ‘Anthem states' (CA. CD. CT. GA, iN, KY. 
ME. MO NV. NH. NY. OH. VA. Wl>, 

Table 8 shews orwaddRional MSA tin NV) wheie the 
merger potentially raises iignrfrcanr competitive corsceins 
and often warrarrts scrutiny )r> tire PPO market. andTaNe 
\ 1 shows MSAs classified in that way^iocated in OH and 
Wl — for the POS market 

It 15 urscertam, however, whether separate product markets 
would be considered as consinurlng separate antitrust 
maikets (te. not dear they are substitutes for each othet). 

Finally, it should be noted that arthough ail MSA-level 
results show that the merger would cause important 
changes 10 the HMi (concentration), m some MSAs 
Cigna's pre-merger shares were jmaH. particularfy 
when the change m (he HHI was rsot very large For 
example, that would generatry be tl>e case m corrfoined 
(HMCHPPO*POS) and PPO markets in Cairfointa and Ohio 
MSAs The significant increase in the HHl m these two 
states would be the result of Anthems high shares in 
those MSAs. 
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Combined (HMO+PPO+POS) markets 


Table 1 . States where an Anthem-Cigna merger will be presumed likely to enhance 
market power 


1 state 

Total HM 

ToCilHHI 

poil-mergar 

OiBMBttnHHI 1 

New Mamptlttp 

}7M 

4417 

1687 

imuna 

IMS 

4499 

tbl4 

Lunrecltoil 

7S44 

»» 

)]|1 

Mama 

m\ 

4U89 

1164 

Wgmu 

7S4S 

MM 

8M 


2Mf 

7076 

948 

Coterado 

l»93 

77M 

941 

Mlstoiat 

7074 

7S76 

MD 

Nevada 

7499 

7406 

447 

a,r«.lMLk) 

»92 

Yin 

>11 


Table 2. 

States where an Anthem-Cigna merger potentially raises significant competitive 
concerns and often warrants scrutiny 

1 state 


Total HHI 

Total HHI 
po«i fftergar 

CtaaagaInHHI 1 

□tea 


XMJ 

73M 

Jif 

CaHtemU 


7108 

7»9 

7VI 

New vote 


i;f7 

tm 

7ID 

WlKomm 


1487 

1S97 

109 


Table 3. MSAs where an Anthem-Cigna merger will be presumed likely to enhance market 

power, by state 

1 MSAnam* 

Total HHI 

Total HHI 
po«(-ater9*r 

Ckanga tn HM 1 

CalMomta 

Sanu Cl ui-MVatxinville CA 

2934 

>530 

196 

Satili AruAnahMm-lrvmr. CA 

1496 

7514 

578 

Santa Bwhaia Saida Uuu, CA 

117J 

3944 

478 

SaMtewCA 

4446 

48B8 

447 

OmaidThoutend Oab-Wnnaa. CA 

7471 

7819 

>67 

lot AnQvteviong BmJvCtmdate. CA 

72M 

7571 

319 

BakHtAHdCA 

7664 

2469 

»S 

EICtettOtCA 

1121 

3416 

791 

ModmaCA 

74SS 

7669 

711 

Colorado 

Gtteid JuntUon. CO 

7040 

>PI 

till 

Fort CoUmt-Lowdtnd. CO 

7417 

3711 

ms 

CM«r,CO 

TOM 

MOD 

1171 
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1 MSA name 

Total HH 

total HN 
poMencfper 

Ctwn«alnHHI I 

PMsioiCO 

1990 

2939 

949 

(.olotadoSpdngvCO 

1725 

2671 

947 

Soiider.CO 

1999 

2899 

900 

^mrm-hjna.tXi 

2000 

2631 

631 

CawMctkwi 

Harttad-WMl HMtfcMdEaU Hatttard. CT 

2426 

3783 

I3S7 

NowHaMnMniotd.a 

sta9 

4440 

1300 

MMntiay.a 

)I0» 

4403 

1295 

BddQVOrt-Samksd^walk. Cl 

2442 

3723 

1282 

OmbwnCT 

2355 

3591 

1236 

Noi «i«eh4Mi» london WnMrtey. eVdi 

3121 

3921 

800 

6aot|ia 

Dalton. GA 

3340 

5924 

2584 

CotURtevCA-M 

27M 

3996 

1218 

Vlddoaa.CA 

3113 

4291 

1178 

SffWWh.GA 

2399 

3549 

1160 

HinesvMe-Fort Sanwatt. OA 

3543 

4695 

1152 

RomeOA 

1902 

3090 

1107 

'Atony, GA 

3142 

4203 

1061 

Biiimwrtck. GA 

2935 

3860 

944 

WainciRcMni.GA 

3701 

4587 

886 

AUaMa-Sandy Sptiogt MartHta. GA 

2092 

2756 

726 

Alhtni-Clailw County, CA 

2265 

2946 

661 

CMtmvIlle.GA 

IM9 

2545 

656 

Macon, GA 

2215 

2720 

SOS 

AMamtoMcNnond County. GA-SC 

1996 

2500 

505 

Indiana 

MHjijnjpolit IN 

3299 

5716 

2417 

lalayHlr IN 

2780 

4762 

1982 

tntaHautt.M 

5436 

7047 

1611 

Kokomoi IN 

3764 

5191 

1427 

andaftm IN 

4903 

6071 

1270 

Gary.M 

3059 

4274 

1215 

£vantMUe.lMICY 

3419 

4621 

1202 

forlWayiw.M 

3595 

4762 

1167 

MKhlgan City Latata. IN 

4064 

5135 

1071 

Ucna(t-GoilM>.IN 

4326 

5161 

633 

Atunb&lN 

1771 

4299 

526 

South eanlMithanuU IN M 

76t3 

3295 

462 

Blooma«dlon.*t 

3746 

4189 

440 

Naiilutliy 

Bm*dinoGt««n.Ky 

1966 

4895 

909 

OtwmbCHAKY 

4993 

SSB9 

596 

loultvfle.KY^ 

2726 

3166 

441 
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1 MSA nam« 

Total HH 

toMMHI 

peM-maagtr 

OungoInHHI I 

Mato* 

eafv^M.MC 

78S4 

4427 

1543 

KwrtUon-AitoMm. Mi 

32M 

4597 

1362 

PMttMhSouthPonltoid. Mi 

2872 

3870 

998 

MbaouH 

ia|to).MO 

2117 

2676 

559 

SLlAtovMCNl 

2571 

3100 

529 

ifffinwnCity.MD 

2779 

3165 

386 

SpfingMd.MO 

2281 

2553 

272 

Kviwiaty.MCMCS 

2307 

2548 

241 

CokHnUa.MO 

3405 

3612 

207 


flodicuiT-Om«. NH 

2808 

4354 

1546 

ManchMtM.m 

2683 

4215 

mi 

NaitouiNHMA 

2384 

3640 

1256 

(>atlwn(MUi.»t4 ME 

2733 

3940 

1207 

Mwada 

CafMfiCKy.NV 

2092 

2503 

411 

UsV«gtol»atadlw.NV 

3138 

3491 

352 

N«wYark 

Suffolk Couniy-Nastou C^Himy. NV 

2928 

3162 

233 

OMe 

WMrton-SlMtMmUk WV CH 

2458 

2966 

508 

Ctocknaa Middkiown. OH XY-M 

2»l 

3027 

43$ 

CohimtAivOH 

2363 

2716 

351 

Uma.OH 

2320 

2661 

342 

Dayton. OH 

2786 

3112 

326 

Sandusky, OH 

2677 

3002 

324 

TwtnmsM 

KIngspoii-CiHiaim-VA 

2345 

3085 

739 

OtananoogA TN-OA 

2823 

3157 

SU 

W(|lHto 

Rkhinon(I.VA 

3514 

5241 

1727 

Winchntto.VA-VW 

3663 

4851 

1188 

Lynchbug,tM 

4484 

5436 

952 

Roanoke. VA 

4358 

5069 

710 

VkgMa Mtwpwt Nam. VA-NC 

3333 

3977 

644 

■KkAugOaMUMburg-Radltatl VA 

4902 

5528 

626 

CU)tIU*.VA 

7177 

7724 

548 

HarriM)nbu9.VA 

5473 

5987 

514 

OivkittonMeVA 

3212 

3545 

333 
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Table 4. MSAs where an Anthem'Cigna merger potentially raises significant competitive 

concerns and often warrants scrutiny, by state 


1 MSAiuam 

TotNHHI 

TotNKHI 
post OMrgu 

ChMfNMHHI 1 

CaUtomU 

Sar unr 1 if.».CA 

3U3 

74S3 

341 

SanOta^oOflsMd .•snMiKOs.CA 

1622 

1890 

267 

Sanf<4KiKo-San Mi(«oe«<y«mod City. CA 

2063 

2303 

242 

AivmMlr-&an BemaidinoOnlvta CA 

2162 

2373 

713 

CMUand-rtmontHaywaKl CA 

26S9 

3031 

172 

SaaainentfrA(den-Arrjd»-RoieMBe. CA 

2466 

2$78 

112 

DKtrkt «< CelumbU 

WMhoigion ^hnqian Abnandii^DC VA-MD-WV 

1260 

2086 

320 


Anw^iy Towm. MA-M1 

IMO 

7107 

347 

iMflence-Mcthuan-Salmt. MA-^e4 

2023 

2203 

182 

i(]i««gfiel<lMA-CI 

1966 

2106 

140 

MbMurt 

SliOM>p^MCMO 

3271 

3339 

138 

N«v*d* 

K<-rk> Sfijikv NV 

1911 

2416 

SOS 

NnvVoffc 

Nvwybfk Mt)H«ailnv WSiyrHr.NVNJ 

1907 

7319 

332 

Ncwteagli-MiddlafOMin. NY 

1281 

2009 

228 

Ohio 

Cdnlon-MHWAoa OH 

I9IM 

2143 

239 

\toun9ktown-W«ten-Ba«dman, OH-M 

I97t 

2214 

236 

Akion.C»l 

2197 

2423 

227 

TeiI«1ci.OH 

2247 

7449 

201 

Ctevfiird Hyna MmUKOH 

26M 

2841 

183 

UwtMdlOH 

2911 

1034 

123 

Tonomot 

CtMluvIlle m-KV 

2034 

7413 

379 

WlwonUn 

flau(w.Wl 

3683 

3848 

165 

AUwaukce-WaukMha-VWtf AIK W 

3S48 

3683 

135 

UneM«c.VW 

1487 

1603 

118 

Woft Virginia 

Hunlaiglon'AVIaKl WV KV-UH 

1721 

7237 

286 

Whiling. YW-OH 

im 

7153 

2S4 
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PPO markets 


Table 5. States where an Anthem-CIgna merger will be presumed likely to enhance 
market power 


1 Stoia 

PPOHM 

rroKM 

pmt-mergav 

Clung* Ml 1 

PPOHM 1 

mdUra 

<;7t 

6S09 

1737 

Colonde 

nto 

)VO 

10 10 

GragU 

»u 

iS97 

379 

Tabled. 

States where an Anthem-CIgna merger potentially raises significant competitive 
concerns and often warrants scrutiny 

1 Sf w 

PfOHW 

poUmargM 

Oungcln 1 

P90HM 1 



24SO 



Table 7. MSAs where an Anthem-CIgna merger will be presumed likely to enhance market 

power, by state 


1 MMnMM 

RROHHI 

PPOHM 

pottmargar 

Chang* In 1 

PMHM 1 

CaRtornU 

Santa CfuzWMtonvW*. CA 

4403 

407S 

377 

ElC«ntra.CA 

337? 

3774 

347 

Cotorado 

Gi«et«y.Ca 

7834 

4374 

1491 

PwMaCO 

3531 

4767 

I7)S 

rotl Colt»Ln<MtMiii.CO 

403(1 

3106 

1076 

0*nVM Auiora CO 

7770 

3667 

867 

Coloradn Svingi CO 

7770 

3S97 

872 

Grand Amctloa CO 

7SI0 

3)47 

874 

Boiidn.CO 

7067 

3606 

747 

OHtrkt «f Columbia 

iVailoKjtiNi AtiKvrC'X* A4rK4i«iiia.0CVA-MD-WV 

7S3S 

7788 

7S3 

Goorgta 

Oallon.GA 

3UD 

SA66 

7SSB 

VaWoaa.GA 

7104 

3W7 

1707 

HinaWIn-rarl StrwMl. GA 

2777 

317/ 

8S0 

HiMWMldc.GA 

7473 

3769 

446 

AibonViGA 

7474 

3231 

737 

RonutGA 

3646 

4739 

593 

WanofloMiaGA 

7601 

3131 

330 

Savonnalv CA 

7771 

7747 

376 

AlbmvCUrtE* Ccwnty. GA 

7890 

3796 

300 
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1 MSA name 

rPOHHI 

rroHHi 

ChwioaNi 1 

PAOHM 

Maoon.CA 

2741 

JlSi 

4)1 

ColuntMt. &A-At 

2222 

7592 

J70 

MboU-Sandy Spr1n9v-Marie<u. GA 

4059 

4)00 

241 

Auyuua-Wctonond Cjmmv GA SC 

7716 

2921 

205 

tndtaM 

indUnapolKIN 

4 IAS 

747) 

37)4 

Gary. IN 

4721 

$S7I 

850 

(WurlGothart.lN 

601) 

BMO 

647 

(ma Haute. IN 

6949 

7S6) 

614 

ivanw)Ue;.IN-KY 

46)4 

5127 

49) 

Main* 

StnQOi. ME 

)SM 

3943 

375 

Mbaourl 

tofl«r«on Cite' MO 

i}4a 

JSW 

391 

t0|«n.MO 

7476 

2781 

M>6 

N«w HampaAlrv 

AedM^er Oown. NH 

3467 

4057 

5SS 

Ohio 

Ulna. ON 

)))0 

358) 

253 

ColumbukOH 

280) 

305) 

250 


Table 8. MSAs where an Anthem-Cigna merger potentially raises significant competitive 

concerns and often warrants scrutiny, by state 


1 MSAnanw 

PPOHHI 

PPOHHI 
poal wargar 

Changa In 1 

PPOHW 1 

Navada 


I8M 

23)1 

467 
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POS markets 


Table 9. States where an Anthem-CIgna merger will be presumed likely to enhance 
market power 


1 Stela 

MSHM 

TotelPOSHHI 

pott-tnaf9« 

OiM»9an 1 

KTSHM 1 

IWna 

4700 

7684 

3483 

NowtUrriHMia 

)S9$ 

6477 

7887 

Cannatthut 

7BS4 

46Sa 

1974 

Indlm 

?tss 

4337 

1487 

Vli^ 

»52 

5715 

1563 

Oatetea 


4744 

1256 

CaMoilM 

Mo; 

4278 

1191 

Novada 

»S7 

4M7 

965 

Kentucky 

3363 

473S 

877 

ColoMdii 

4196 

4875 

680 

MKtcMl 

4IS3 

4768 

615 

Ohm 

4197 

4717 

515 

NawYMk 

3994 

4401 

407 

Wltcomin 

SI23 

5557 

708 


Table 10. MSAs where an Anthem-CIgna merger will be presumed likely to enhance market 

power, by state 


1 MSAneme 



POSHHI 

lot^OOSHHI 

poit-nwga* 

Change In 1 

P05HMI 1 

C4lftornte 

5anue«baie-5viUM«ia.CA 



3075 

5736 

7217 

saaMvCA 



3599 

5663 

2064 

Vluae4tetervUle.CA 



34 78 

5386 

1907 

Madoia.CA 



1«S 

5560 

1904 

>todnlo,CA 



3184 

5065 

1881 

San tus Oteipo Peia itobln. C A 



5850 

5651 

laot 

Napa.CA 



1453 

5741 

1788 

MtnedCA 



3308 

5077 

1769 

rmnoiCA 



3410 

5068 

1658 

Redding. CA 



4004 

5559 

1555 

Owuid-rhouMnd Oi8»Ven4ur6 CA 



3034 

4587 

1553 

5anU Cfu<-WalMMN8le. CA 



5067 

4614 

1557 

BakMdWdCA 



3769 

4755 

1485 

Santa Ana Anehenn hvme.CA 



5I>0 

4577 

IW 

Sloe Men. CA 



3360 

4716 

1356 

Los Angeteiloiio Beach -Oiandite. CA 



7669 

3957 

1783 

y\iteClty-Mafy»Mla.CA 



4159 

5353 

n»4 

Saoame^lo A»dan AKadt neni^CA 



3611 

4705 

1097 

claeaCA 



4070 

5098 

1078 

ya»a^Fali(W!ld.CA 



5813 

4755 

947 
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1 MSA nam« 

POSHM 

Total POSHHI 
post-morget 

CbangaM 1 

80$3M 1 

Sanu Row-Petahana. us 

3892 

4851 

939 

%anOH9o<ar1tbKi SinMaK«H.CA 

3$3I 

4455 

924 

Ojllantf^i«nont-Ha|n«a4 CA 

3878 

4715 

837 

SanFiaiKfso»-San MMao^taKwodOty.CA 

»7ft 

4747 

777 

flivMsMle-San Bemai<»i»43r«aito. CA 

2391 

3365 

774 

San Ane-Sunrytole Sartj Clns CA 

3BS4 

4515 

661 

Colorado 

Grattd iuncMm, CO 

387S 

4724 

850 

Colorado Springs. CO 

392t 

4741 

819 

lori Colnuowland. CO 

4l1t 

4920 

809 

PmWoCO 

4000 

4807 

806 

Boiidei.co 

4176 

4888 

711 

Greeley. CO 

4140 

4842 

701 

Dinw-A>itoia.CO 

4406 

4938 

531 

CooMCttcul 

W#lMtMnr.CT 

79S3 

5442 

2489 

Mpw na¥i MUfcid. CT 

2967 

5454 

2488 

Hardord-Wnl Harttoid'East HattfotcLCT 

2866 

4755 

1888 

6ildgapott-Slamtoi4ftaiwelk. CT 

3201 

4982 

1780 

Odisbuy.CT 

1IS3 

4831 

1678 

Norwreh-Mnw LondonWntertcy, CT-M 

3244 

4126 

1082 

MMetdlCalinMi 

mMnig/m Aifcgiuw w■ll^A>a.oc•VA^»lP•^l»v 

2944 

3ir/ 

383 

Gowfla 

Oiltoi\.GA 

S77I 

8764 

3493 

Columtwf, GA-Al. 

3346 

5296 

1751 

Rome.GA 

2S7I 

4093 

1522 

Sannnah.GA 

2916 

4357 

1441 

AinaH'Oaifce Criuniy. GA 

3554 

4914 

1360 

HinM%dlo-Fait SlevMMt GA 

4193 

5536 

1343 

AttanU' Sandy SprlngyMariaita, CA 

2899 

4066 

1186 

VftoriM RoMw.GA 

4331 

5506 

1175 

Mbay.CA 

3900 

5052 

1152 

GaKmvrileGA 

2664 

3691 

1030 

6runnM(l(.GA 

3815 

4845 

1030 

ValdotuGA 

3777 

4571 

793 

AyguUa-Wchmond County. GA SC 

3256 

4010 

755 

Macon. GA 

2615 

3338 

723 

Indiana 

Kokomo. IN 

3296 

6036 

2740 

^ntHauMM 

3560 

6142 

2582 

And* son. IN 

3328 

5565 

2237 

lalayenn.lN 

4051 

6046 

1993 

rorlVtayna.IN 

3261 

5123 

1862 

EvartivlIklHKY 

2964 

4649 

1665 

Mdunapolls IN 

3166 

4821 

1655 

Mkhlganaiy^atatf.lN 

1377 

4938 

1561 
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1 MM name 

POSHM 

foMPOSHHI 

pMt-mMyw 

ChanycM 1 

POSHHI 1 

Oihart Ooihm IN 

3742 

4971 

1729 

Cvy.M 

3470 

4640 

1170 

South Bcnt-MHhMOkA IN-MI 

3669 

4835 

1166 

lAifKifelN 

2747 

3453 

706 

BhMmnglon.M 

1121 

3621 

500 


KMitaicIcy 
fiowriing Gmn. KY 
OwrrabcaaKV 

Ckab«ttttoiN*i. icir 
Inngioivf <y«ne KY 
Louls««e.XY-M 




Hdwitiili f»-wlmiypon-AwilMylo«iWvMA 181 


3720 

4863 

1643 

Ijumnca MaiUmn Mint MA-MI 


3756 

4514 

1258 

5pi6t06M.M*-a 


3046 

4286 

1740 
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Mr. Marino. Thank you, sir. 

Professor King? 

TESTIMONY OF JAIME S. KING, PROFESSOR OF LAW, 

UNIVERSITY OF CALIFORNIA, HASTINGS COLLEGE OF LAW 

Ms. King. Chairman Goodlatte, Subcommittee Chairman Marino, 
Committee Ranking Member Conyers, and Subcommittee Ranking 
Member Johnson, and Members of the Subcommittee, I very much 
appreciate the opportunity to testify on the potential impact of the 
proposed mergers on consumers, competition, and the American 
health care system. 

After decades of increased consolidation in provider and insurer 
markets, resulting in ever-escalating health insurance premiums 
and health care expenditures, the American public has begun to de- 
mand more accountability for health care costs from their pro- 
viders, insurers, and policymakers. 

Reform efforts, big and small, have started to shift the playing 
field for providers and insurers. And in many ways, the proposed 
mergers appear to be more about staking out territory and acquir- 
ing leverage in the new health care economy than anything else. 

How the dust settles in our health care system will have signifi- 
cant implications for the lives of all Americans, the efficient func- 
tioning of our economy, and the well-being of our Nation. We must 
be cautious and deliberate in our actions. 

Policymakers and government agencies charged with overseeing 
the health care system must be both exacting in their analysis of 
the proposed mergers on existing product and geographic markets. 
But they also have to have the vision to see the broader picture of 
how these mergers will affect consumers across the Nation and the 
health care system as a whole, in the years to come. 

The proposed mergers present several risks to tens of millions of 
affected consumers in an array of private insurance markets 
throughout the country, including individuals, small group, large 
group, self-insured, and Medicare Advantage markets. A recent 
study by the Government Accountability Office found that market 
share was highly concentrated into the top three insurers in indi- 
vidual, small group, and large group markets in 37 States. 

In reviewing the proposed merger, the Department of Justice will 
consider whether the mergers will likely lead to increased pre- 
miums, reductions in quality and innovation, or other harms to 
competition and consumers. 

In terms of premiums, as we have heard before, the research con- 
sistently found that increased premiums occurred in the wake of an 
insurance merger. While there is some evidence that consolidation 
among insurers can result in reductions and lower provider reim- 
bursements, no evidence has ever found that those savings were re- 
turned to consumers. So basically, physicians will make less money 
and consumers will continue to overpay for health care. 

This is a trend that the American consumer can no longer sus- 
tain. Private insurance premiums are at their highest levels in his- 
tory, almost approaching $17,000 for the average family. 

Some have argued that the medical loss ratio will prevent con- 
solidated mergers from increasing premiums, but the MLR depends 
on competition to function. And in markets without competition. 
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the MLR can be gameable. Because it limits administrative costs 
to the percentage of total premiums, in the absence of competition, 
insurers have incentive to go ahead and allow provider reimburse- 
ment rates to grow and increase overall premiums, thereby increas- 
ing their overall share of the pie. 

Moreover, the MLR does not apply to enrollees in self-insured 
plans, which make up over half of the private insurance market, 
leaving them still at risk of premium increases. 

In terms of the potential negative impacts to quality and com- 
petition, I want to say a little bit about Medicare Advantage and 
the health insurance marketplaces. America is not getting any 
younger and a strong presence in the Medicare Advantage markets 
will be an important point of leverage for health insurers in the fu- 
ture. 

Unfortunately, these markets are already highly concentrated 
throughout the country, with 97 percent of counties exceeding 
merger guideline standards for high concentration. 

Medicare Advantage was designed to operate in a competitive 
market, and incentives to promote quality and innovation in those 
plans will not function in the absence of competition from other 
Medicare Advantage plans. There is evidence that consumers dif- 
ferentiate between these products and traditional Medicare, and 
they have been treated as separate markets by the FTC in the 
past. 

Similarly, this effect on quality and innovation can also occur in 
markets subject to the medical loss ratio. Not only would mergers 
eliminate key potential competitors in these markets, but they also 
may serve to chill the incentives of these established insurers to ex- 
pand their territory into the space and increase competition. The 
same can be said for the State health insurance markets. 

Insurers may try to overcome these potential anticompetitive ef- 
fects by claiming that their mergers will produce procompetitive ef- 
fects, efficiencies. Things like consumer engagement and helping 
with the transition to value-based goals and plans will be bene- 
ficial, but they also have to be merger-specific. They have to show 
that they will occur in the absence of a merger. They also have to 
show they will be cognizable and cannot be achieved through anti- 
competitive means. 

So in conclusion, the insurance companies today have argued 
that all insurance, like politics, is local. But just as we know that 
the broader political climate and decisions made in Washington 
have great effects on all of us back at home, the same is true of 
health insurance. Thank you. 

[The prepared statement of Ms. King follows:] 
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Prepared Statement of Jamie S. King, Professor of Law, 
University of California, Hastings College of Law 


Chairman Goodlatte, Subcommittee Chairman Marino, Committee Ranking Member 
Conyers, Subcommittee Ranking Member Johnson, and Members of the Subcommittee, I very 
much appreciate the opportunity to testify on the potential impact of the proposed mergers of 
Aetna and Humana and Anthem and Cigna on consumers and competition in the American 
health care system. 1 am a professor of law at the University of California Hastings College of 
the Law and the Associate Dean and Co-Director of the UCSF/UC Hastings Consortium on Law, 
Science and Health Policy. 1 have written and taught in the field of health law and policy for the 
last seven years. 1 am also the Co-Founder and Executive Editor of The Source on Healthcare 
Price and Competition, a free and independent academic website that posts news, academic 
articles, legislative developments, litigation documents, original analysis, and guest commentary 
on health care price and competition. My co-founder, Anne Marie Helm, and 1 developed the 
Source to bridge gaps among health policy, health services research, and legal experts working 
on these issues, as well as to serve as a resource for others seeking to understand and promote 
cost control and competition in health care. 

Introduction 


This is a dynamic time in the U.S. health care system. After decades of increased 
consolidation in provider and insurer markets resulting in ever-escalating health insurance 
premiums and health care expenditures, the American public has begun to demand more 
accountability for health care costs from their providers, insurers, and policymakers. Reform 
efforts, big and small, have started to shift the playing field for providers and insurers and new 
alliances are being formed. 

In many ways, the proposed mergers between Aetna and Humana and Anthem and Cigna 
(“Proposed Mergers”) appear to be about staking out territory and acquiring leverage in the new 
health care economy. In the next three to five years, we will likely see a great increase in 
provider and insurer collaboration, but we will also likely see increased tension between the two 
groups over reimbursements and market profits.' Furthermore, large health care provider 
organizations and other new entities have begun to enter the health insurance market with 
innovative products, which threatens insurance companies’ market clout and profits. After years 
of being stagnant, the number of provider organizations launching or expanding plans is rising, 
which has many payers concerned.^ For more established insurers, these shifts in the market 
make it an ideal time to secure and extend their market positions in order to entrench their status 
in the new American health care economy. 

To be sure, this dynamic time is also a fragile time. How the dust settles in our health 
care system will have significant implications for the lives of all Americans, the efficient 
functioning of our economy, and the wellbeing of our nation. We must be cautious and deliberate 


^ Joseph Conn, Closer Provider-Insurer Ties Bring New Challenges, MODERN IIRVLTHCARE (.Vug. 15, 2015) 
[hereinafter Provider-Insurer Ties Bring New Challenges] available at 
httpi.cvvww.modernhealthearcxom articic’20150815/M4.GAZINE308i59969 . 

‘ Joseph Swedish, “Prepared Statement,” Plnited States Senate Committee on the Judiciary, Subconunittee on 
Antitnisl, Competition Policy, and Consumer Rights, Sept. 22, 2015, at 1 1 [hereinafter Swedish Statement] 
available at http: av ww.)udiciai v. senate. gov /imo media doc/09-22- I5%20Sw'cdish%20 rc.s Iimonv.pdf (“Providers 
aie also entering the health iusmance luiuketplace in rapidly growing niunbers. According to a PwC analysis from 
2014, ‘ some 50 percent of U.S. healtli systems liave applied - or intend to apply - for an insurance license.' Just a 
few examples of health systems that have entered the insurance market include: Oclusner Health System, Sentara 
Healtlicare, renet/Vanguard, and Ascension Catholic Health.”) 
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in our actions. Policymakers and government agencies charged with overseeing the health care 
system must be both exacting in their analysis of the impact of the Proposed Mergers on existing 
product and geographic markets, and have the vision to see the broader picture of how these 
mergers could affect consumers and the health care system as a whole. 

The Proposed Mergers present several risks to millions of affected consumers. Primarily, 
in the wake of an insurance merger, consumer premiums and insurer profits tend to increase.^ 
This is a trend that American consumers can no longer sustain. Private insurance premiums are at 
their highest levels in history ($ 1 6,834 for the average family), plus out of pocket spending has 
risen to an average of $800 per person."* Consumers may also be harmed by reductions in 
competition that hinder incentives to improve quality and innovate. Furthermore, the pace of 
innovation and change in health insurance markets, with the shift to value-based reimbursement 
methods and the development of Accountable Care Organizations (“ACOs”) and Tiered 
Networks, suggest that this is an inopportune time to dramatically alter the markets in ways that 
may have a chilling effect on innovation. 

My testimony today will focus on some of the broader potential impacts of the Proposed 
Mergers, and will go into more depth on some especially relevant examples. I also provide some 
guidance to the methods and tools the Department of Justice (“DOJ”) may use to analyze the 
Proposed Mergers, but again, analysis of these mergers will require extensive fact gathering 
across the wide array of affected product and geographic markets, as well as significant 
economic and legal analysis. My comments seek to highlight potentially relevant and important 
features of the mergers for consideration of this Subcommittee and further review by the DOJ. 

Summary of Key Points 

• High concentration in provider and insurance markets in the United States hinders the 
efficient functioning of the U.S. health care system and drives up costs for consumers, 
employers, and taxpayers. 

• From a historical perspective, insurance mergers have resulted in premium increases for 
consumers. 

• The Medical Loss Ratio does not guarantee that dominant insurers will not raise 
premiums and as such, it should not be a substitute for the pressures toward lower costs 
and higher quality present in a competitive market. 

• Permitting four of the five largest health insurance companies to merge threatens to 
consolidate market power locally and nationally in ways that have repercussions well 


^ Leemore Dafny ct uL, Paying u Premium on Your Premium? Connotidation in the US Hecdth Insurance Industry, 
102 .4m. HCON. ItHV. 1161 (2012) Ihcrcinaflcr Paying a Premium on Your Premium? Consolidation in the US 
health Insurance fndustry'\. 

Kaiser Fairiily roimdation and Health Research & Educational Trust, "2014 Stin ey of Employer Health Benefits,” 
available at httir; kff.org, heal th-costs'report/2014-empioyer heait3i-l>eiicfits-survey; Health Cost histitiite, 2013 
Health (^arc (k)sl and I tili/.ation l^cporl, available at hUp;.'/www.hcailiic<)>;ljnslitule.org'20J3 hcalih care c«)st-and 
uiils/,aticm reporl. 
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beyond any one individual market and could frustrate the progress that has been made by 
the Affordable Care Act to promote competition and cost control. 

• The product market for Medicare Advantage can be differentiated from the market for 
traditional Medicare, such that maintaining competition among Medicare Advantage 
plans to promote quality and innovation is important. 

• The relative permanence of a decision to approve the Proposed Mergers as well as the 
sheer impact on competition throughout the U.S. health care markets of losing two of the 
five largest health insurers markets demands a great deal of caution and skepticism. 

• The DOJ should scrutinize the potential impact of these mergers on product markets at 
the local, state, and national level, while keeping a close eye on the overarching impact of 
the consolidation for the entire health care system. 

I. Competition and the U.S. Health Care Market 

The United States has experienced more than a 400 percent increase in total health care 
expenditures since 1990.’' By 2013, health care expenditures exceeded $2.9 trillion and 
represented 17.4 percent of our GDP. Yet, while we pay more per capita than any other nation 
for health care, the health of American citizens does not reflect this sacrifice. In large part, our 
health care costs so much because we overuse and overpay for health care goods and services. In 
the simplest of tenns, we overuse care due to rampant inefficiencies in the system and payment 
incentives that reward higher volume care, rather than higher value care. We overpay for services 
due to severe imperfections in the health care market, including asymmetric information between 
physicians and patients, a lack of price transparency, high barriers to entry, an inelastic demand 
for health care, and highly concentrated health care markets that facilitate the abuse of market 
power. 

Our current health care system depends on competition to control costs and promote 
quality. At present, we are making strides to curb overutilization by shifting payment incentives 
from reimbursement models that reward high volume care to those that reward high value care. 
But, our commitment to value based care will not bend the cost curve without a simultaneous 
and sustained effort to protect competition and prevent the systemic attainment and abuse of 
market power. Due to its market imperfections, protecting competition in health care requires 
careful oversight and regulation. Further, the dual roles of insurers as both buyers of health care 
goods and services and sellers of health plans add an additional layer of complexity to market 
analysis and oversight. 

Unfortunately, over the last twenty years, not enough has been done to protect 
competition in American health care markets, in that time, both provider and payer markets have 
undergone unprecedented consolidation, which has led to price increases for consumers. 
Consolidation in the provider market sets an important backdrop for understanding the 
implications of the proposed insurance mergers, and so 1 will touch on it briefly. 

A. Provider Consolidation 


^ Centers for Disease Control and Prevention, “Gross Domestic Product, National Health hxpenditiires, Per Capita 
Amounts, I’crecnl Disliibulion, and Average Annual Pcrecnl (diange: I niled Stales, Selected Years 1960-2013,” 
Table 102, available at littp: \vvvw.ede.aov.Aic hs'da la/hus/ 2014/102.p di. 
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Concentration in the hospital market has become “pervasive.”^ From 2003 to 2009, 
betrveen 40 and 60 hospitals merged each year, and from 2010 to 2013, this number nearly 
doubled to between 70 and 1 10.’ By 2013, nearly half of hospital markets in the United States 
were highly concentrated, another third were moderately concentrated, and the remaining one- 
sixth were not concentrated.* No hospital markets were considered highly competitive. During 
this time, hospitals also began to integrate vertically with physician organizations, and by 201 1 
nearly 70 percent of physician practices were owned by a hospital.'’ 

A wide body of literature indicates that increased hospital concentration leads to 
increased hospital prices and insurance premiums.''’ In 20 1 2, health economists Martin Gaynor 
and Robert Town conducted a systemic review of the literature that found mergers in 
concentrated markets resulted in price increases over 20 percent.' ' Hospital mergers that create a 
dominant health care system can result in price increases as high as 40-50 percent '’ Furthermore, 
recent analyses suggest that hospital and physician payment rate increases are major contributors 
to rising premiums in large employer sponsored plans.'* 

B. Insurance Market Consolidation 


Health insurance markets have also become increasingly concentrated in the last two 
decades. A 2013 study by David Emmons and Jose Guardado, for the American Medical 
Association (“AMA”), found that over 72 percent of all health insurance markets were highly 
concentrated.'’’ In 2014, the Government Accountability Office (“GAO”) assessed the 
concentration of private health insurers at the state level for the individual, small-group, and 
large-group insurance markets and found that in most states enrollment was concentrated among 


David Cutter & Fiona Scott Morton, Hospitals. Market Share, and Cun.solidtition. 810 JAM,\ 1964 (2013) 
[licrcinaricr Hospitals, Market Share, and Con.sn]idation\ 

Americau Hospital Association, ’‘TreudWatch Clianbook 2014: Trends Allectiiig Hospitals and Health Systems,” 
available al http:; www.nhn.org research teponsmv/'chanbook/ . 

See Hospitals, Market Share, atjcl Consolidation, supra note 3. 

^ Medical Group Management Association, “Physician Compensation and Production Survey: 2011 Report Eased on 
2010 l^ala," available at 

http: ' 'www.Tngma.com T.ibrarics-'A?isets;lnd ustry^» 20DaUi'Surv cv%2 0Rcpo rts;Rc port* : ^ 2 0Updatcs. T ab le- 21 
Phvsician-Specialt\4pd.t' . 

William B. Vogt & Robert Town, “How lias Hospital Consolidation Affected the Price and Quality of Hospital 
('arc?” Robert Wood Johnson Foundation, (Feb. 2006) Ihcrcinaflcr FIcxspilal Consolidation | available at 
hKpi 'ww w .rvvii'.org cc mlc ni dam farm Vcp(>iis/issu c_bricrs/2006 .-'rwjfl205 6-s ubasscLs.'rvvj{'l20.S6_l ; Marlin Gaynor 
& Robert Town, "The Impact of Hospital Consolidation— t^pdate,” Robert Wood Johnson Foundation, (Jmi. 2012), 
available al http: 'w'vvvv.nvif.org/coaienTdamTarni'Teports'issne briefs.'2012'nvif73261. 

" Martin Gaynor & Robert Town, The Impact of Hospital Consolidation— Update , ROBERT WOOD JOHNSON 
Foundation (Jiui. 2012), http: /ww’w. rwif. o rg ’coii te nt.'dai n/fa rui.' ' re|X ) rts.'is.sne briefs 2012 T wjf73 26 1. 

.VlaiTin Gaynor, Competition Policy in Health Care Markets: Navigating the Fnfnrcement and Policy Maze, 33 
Hkai.I'H .Ahh. 1088 (2014) [licrcinalTcr Competition Policy m Health Care Markets]. 

Robert iV. Bereiison, et al.. The Growing Power of Some Providers tv IVm Steep Payment Increases from Insurers 
Suggests Policy Remedies May Be Needed, 31 Hk^TH ATT. 973 (2012) (internal citations oniitTed). 

*■* David W. Hmmons & .lose R. Guardado, "('ompciilion in Flcallh Insurance: .A (’ompi'chcnsivc Study of U.S. 
Markets,” Am.Mhd. .Ass. (2014). 
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the three largest insurers, In 37 states, the three largest insurers held 80 percent or more of the 
market share in each of the three insurance market segments.’^’ As Professor Leemore Dafny 
testified before the Senate Judicial^' Committee last week, the national four-firm concentration 
ratio, wdiich measures the market share of the four largest insurance firms for private insurance, 
increased from 74 percent to 83 percent from 2006 to 2014/^ 

At present, the five largest health insurers are UnitedHealth Cai'e, Anthem, Cigna, Aetna, 
and Humana. If these mergers go forward, the three largest remaining insurance companies 
would cover approximately 1 3 I million Americans and 40 percent of the private market.^^ The 
loss of Humana and Cigna would dramatically alter the health insurance landscape and raise 
significant competitive concerns for private health insurance markets throughout the country,’’^ 

II. Merger Review 

As a result of their size and scope, the DOJ will review the proposed mergers to ensure 
they comply with the federal antitrust laws, including Section 7 of the Clayton Act, which 
prohibits mergers and acquisitions whose effect “may be substantially to lessen competition, or 
to tend to create a monopoly. According to the Horizontal Merger Guidelines (“the 
Guidelines'’) jointly issued by the DOJ and Federal Trade Commission (“FTC”), the guiding 
principle for merger review is that “mergers should not be permitted to create, enhance, or 
entrench market power or to facilitate its exercise.”^^ To that end, the review process seeks to 
determine whether a proposed transaction “is likely to encourage one or more firms to raise price, 
reduce output, diminish innovation, or otherwise harm customers as a result of diminished 
competitive constraints or incentives.”^^ In other words, beyond price increases and quality 
reductions, the DOJ and FTC (“the Antitnast Agencies”) are concerned with mergers that may 
enhance market power or facilitate its misuse.^^ Ultimately, the Antitrust Agencies are primarily 
concerned with the merger’s impact on consumers.^"* 

For the Proposed Mergers at hand, the DOJ must assess whether the deals are likely to 
enhance market power and thereby harm competition and consumers. This process is predictive, 
and it is, of course, impossible to know for certain exactly how the deals might play out in the 


Government Accomitability Otfice, "Piivate Health Iiisiuniice: Concentration of Enrollees Among Individual, 
Small Group, and Large Group Health Insurers from 2010-2013," ovailable at !iitn: . w\vw.gao.goV' products 'G..40- 
15-_101R, 

Id. 

I .ccmorc Dafny, "Health Insurance Industry (?<)ns()lidali()ii: What Do We Know From the Past, Is II Relevant In 
T Jglu of the AC A, and What Should We Ask?" United Stales Senate Committee on the Judiciary, Subeommillee on 
Antitmst, Competition Policy, and Cousmner Rights. Sept, 22, 2015 [hereinafter Dafny Statement] available al 
hrtp:- 'www.iudician.scnate.gov imo media doc '00-22- 15'tt20Dafnv^^20Testimonv%20Updated.pdf . 

** Richard Pollack, " I'estimony of the .American Hospital Association," l.nilcd Slates Senate (Zommillee on the 
.Tudiciary, Subcommittee on Anlilrusl, Competition Policy, and Consumer Rights, Sept. 22, 2015 nivivinaflcr 
PoUack Statement] available al http: 'Wwvv.iiidiciarv. senate. gov'inio'inedia 'doc 09-22- 
1 5 ^ b20Po! ia c.k% 201 c s timon y . pdf . 

’’ AMA Wire, "States W'here Health Insurers Are Squeezing Out Coiiipetitioii," available at btt |?: www .atii a- 
ass n.org ama am a- wire post sra tes-health-iiisurers-squceziu g-o ut-cotiipctition. 

Section 7 of the (Jayton Act, as amended, 15 IJ.S.(7 § IS. 

U.S. Dep’t of .Tustice & Fed. Trade Comm’n, “Hori/,onlal Merger Guidelines (2010)," at 2 fheranartcr 20m 
Horizo ntal Me rge r (.Ti iidcliiiesl available t/t http:.7 w-ww.iusticc.gov''atr'piibli c- gu idelin es, hing-20 L0.html. 

^-Id. 

-- Id. 

-Ud. 
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future. The merger review process is, by definition, in the FTC’s words, “forward-looking: it 
bars mergers that may lead to harmful effects.”^^ In analyzing the deals, the DOJ will conduct a 
fact-specific inquiry, bringing to bear “a range of analytical tools to the reasonably available and 
reliable evidence,”^'’ as part of a process guided more by principles than by rules. As part of that 
process, the DOJ will, in no set order, (1) study the various product and geographic markets at 
issue through the process of “market definition”; (2) consider evidence of adverse competitive 
effects from a range of sources; and (3) consider evidence of efficiencies likely to be achieved 
through the merger. Any evidence of efficiencies offered by the merging firms is subject to 
intense scrutiny, and, above all, competition and the impact on consumers — not the firms’ 
internal operational efficiencies — will be given primacy in the DOJ’s determination.^’ 

A. Markets at Issue 

A central focus of the merger review process is market definition. Market definition plays 
two roles here: (1) it serves to identify the line of commerce and area of the country in which the 
competitive concern arises (required under the Clayton Act); and (2) it helps the Antitrust 
Agencies to identify market participants and measure market shares and market concentration. 
Market shares and market concentrations are not ends in themselves, but the process of 
measuring them is useful in illuminating the mergers likely competitive effects. Analysis of the 
product markets will likely include the impact of the mergers at the local, state and national 
levels. Here, as Professor Thomas L. Greaney testified before the House of Representatives, 
“[ujnravelling the extent of current competition between the merging parties will require a 
careful investigation of overlapping business in a number of distinct insurance product markets 
including those serving: individuals and small groups. Medicare Advantage beneficiaries; large 
fully insured employers; self-insured employers; and perhaps others.”^* 

Due to Humana’s extensive Medicare Advantage portfolio, the DOJ will be taking an 
especially close look at that market. Medicare Advantage was designed to control costs and 
promote quality by creating a competitive market for private insurance plans as an alternative to 
traditional Medicare. Medicare Advantage plans are private managed care plans, approved by the 
government, that offer a wider array of benefits and lower cost sharing than traditional Medicare, 
in exchange for restrictions that are not present in traditional Medicare, such as utilization review, 
primary care gatekeeping, and a limited provider network.” Currently, Medicare Advantage has 
its highest enrollment ever, with 28 percent of all Medicare beneficiaries participating in a 
Medicare Advantage plan, and its popularity is continuing to grow.“ 


l :.S. IDcp’ l of .iLlslicc & red. I'radr Comm'n,, “(Tllidc to llic .ymilnisl I .avvs; Mergers," avaitabte at 
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test im ony. pdr . 
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Because they compete for the same consumers initially, the question of whether Medicare 
Advantage should be considered a separate product market from traditional Medicare will likely 
be debated. The merging parties might propose a broader product market definition that includes 
both traditional Medicare and Medicare Advantage so as to appear to have less market share or 
potential market power. 

Although all Medicare beneficiaries have a choice between Medicare Advantage and 
traditional Medicare, for antitrust purposes, one should not assume that these programs make up 
the same product market. Professor Greaney argued that “Medicare Advantage plans likely 
constitute a distinct product market because of the way private plans compete for inclusion in 
local markets and the distinct benefits they offer.”^' The DOJ will examine Medicare Advantage 
and other product markets with a focus on demand substitution factors, such as whether 
consumers can and will substitute another product in response to a price increase or reduction in 
quality or service. 

Preliminary research into demand substitution suggests that Medicare Advantage enrollees 
prefer Medicare Advantage plans to traditional Medicare and do not view the two programs as 
equal alternatives. A recent study by health economists Anna Sinaiko and Richard Zeckhauser 
found that when a Medicare Advantage plan was eliminated and enrollees were forced to 
actively select another Medicare Advantage plan or default into traditional Medicare, the 
majority overrode the default and actively selected back into a remaining Medicare Advantage 
plan.^^ This finding suggests that the product market for Medicare Advantage plans can be 
differentiated from the product market for traditional Medicare, such that maintaining 
competition among Medicare Advantage plans to promote quality and innovation is important. 
Further, this analysis comports with the DOJ’s recognition in prior health insurance mergers that 
private insurance companies compete in the Medicare Advantage market to offer enhanced 
benefits at lower costs to enrollees, as opposed to the larger Medicare market,^'' 

The Medicare Advantage market is one of several markets to be considered in the merger 
review process; I highlight it here due to its importance for these mergers, as well as to illustrate 
the market definition process, 

B. Adverse Competitive Effects 

In addition to defining the relevant markets, the DOJ will also examine the potential adverse 
competitive effects of the proposed merger. As part of this analysis, DOJ will examine whether 
the merged entities are likely to exercise market power to the detriment of their consumers. This 
can be done in several ways: most obviously through price increases; but also by diluting quality 
and service; and very importantly by living what economists call the “quiet life” and refraining 
from innovating or entering new markets.’" 

1 . Potential to Raise Premiums 


See Cri'cancy Slalcmtinl, supra note 29, al 9. 

Sfa 2010 Hori/.onlal Merger Guidelines, supra nolc 22, al 7. 

Amia D. Sinaiko and Richard Zeckhauser. Persistent Preferences and Status Quo Bias Versus Default Power: The 
Choices of Terminated Medicare Advantage Clients, Unpublished Working Paper, Harvard University', 2015. 

See, e.g.. Complaint, United States v. UnitedHealth Group, Inc., Xo. 08-ev 322 (D.D.C. 2008). 

See 2010 Hori/.onlal Merger Guidelines, .supra nolc 22, al 2. 
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The potential to raise premiums over time presents one of the greatest risks associated 
with the Proposed Mergers. Historically, consumers have fared poorly in consolidated insurance 
markets.^® The research on past insurance mergers reveals that insurers can and do exercise 
newly acquired market power by raising premiums.^' An examination of the 1999 Aetna and 
Prudential Health Care Insurance merger estimated that health insurance consolidation between 
1 998 and 2006 led to a 7 percent increase in large group health insurance premiums.^* Further, 
analysis of the UnitedHealth Group and Sierra Health Services merger increased the post-merger 
premiums in the Nevada markets by 13.7 percent, suggesting that the merging parties exploited 
the market power gained from the merger.^^ As Professor Dafny staled in her testimony to the 
Senate last week: 

“If past is prologue, insurance consolidation will tend to lead to lower payments to 
healthcare providers, but those lower payments will not be passed on to consumers. On 
the contrary, consumers can expect higher insurance premiums.”* 

Furthermore, early data from the individual health care marketplaces also support the notion that 
increased competition among insurers is associated with lower premiums in the post-ACA 
landscape.'** One study found that the addition of one insurer would lower premiums by 5.4 
percent, while adding every available insurer would lower rates by 11.1 percent. ‘*^ These 
findings suggest that the potential for these insurance companies to leverage gains in market 
power to raise premiums following these mergers is quite high. 

Some observers have suggested that the Medical Loss Ratio (“MLR”) requirement 
established by the Affordable Care Act (“ACA”) will ameliorate any potential increase in 
premiums or other harms arising from consolidation. The MLR reduces the risk of unrestrained 
profit generation from an insurance merger by requiring insurers to spend a minimum of 85 
percent (80 percent in the individual and small group markets) of premium revenue on clinical 
services and quality improvement. If an insurance company fails to meet the MLR standard, it 
must issue rebates to the enrollees in the relevant market. The MLR has had a positive effect on 
insurance markets. In the first year that the MLR was required, the median insurer increased its 
medical loss ratio from 74.8 to 80.3 percent.* Between 201 1 and 2013, the MLR produced over 
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$5 billion in savings for consumers, $2 billion in rebates and $3 billion in reduced insurer 
overhead.''^' 

However, as Professor Dafny stated in her testimony last week, the argument that the 
MLR will adequately protect consumers from anticompetitive harms arising from insurance 
mergers is unconvincing.'*’ Rather than repeat all of her points here, I will just reiterate the three 
that involve the greatest risks to consumers. First, the MLR does not apply to enrollees in self- 
insured plans, who represent more than half of private insurance market, leaving those 
individuals still at risk of significant premium increases. Second, to constrain costs and promote 
quality of care, the MLR relies on the assumption of a competitive market. In a competitive 
market, insurers constrained by the MLR must compete for consumers on the basis of quality of 
care, network, and customer service. In the absence of competition, an insurer has little incentive 
to improve quality or innovate because its profit margin will remain the same. Third, the MLR 
may be “gameable” in ways that reduce consumer welfare. For example, in markets 
characterized by a dominant provider and a dominant insurer, the MLR may encourage a 
dominant insurer to agree to a dominant provider’s demands for supra-competitive rates because 
the insurer’s 20 percent administrative share will increase with larger medical spending. In sum, 
the MLR does not guarantee that dominant insurers will not raise premiums and as such, it is not 
a substitute for the pressures toward lower costs and higher quality created by a competitive 
market. 

Overall, consumers bear the brunt of the impacts of consolidation in health care in 
multiple ways. When provider prices increase from consolidation in the provider market, 
insurance_premiums follow.'*'’ When insurance markets consolidate, premiums also tend to 
increase.'*' When premiums go up, employers pass the cost through to employees in the form of 
reduced pay, higher cost sharing, or reduced benefits '** If past is not prologue, and merging 
insurance companies do pass through any beneficial price reductions obtained from providers, if 
the savings are obtained via monopsony power, consumers may still be harmed by reductions in 
the quality and quantity of provider services'**^ Further, consolidation may compromise 
opportunities to increase and sustain competition. 

2. Reduction in Qualip- and Innovation 

To be sure, employers and individuals buying health insurance are concerned about 
premiums, but they also are affected by the diminution of competition. Cdearly, if the merged 
insurers keep premiums the same or even lower them, but compensate by reducing quality, or 
foregoing innovation, the merger will negatively affect consumers. For instance, insurance 
companies could reduce quality in numerous ways: delay or refusal to pay claims, poor 


.Vliehad .1. .VleC'.iic & .Mark .V. Hall, TVzr Federal Medical l^ss Ratio Rule: Implication.^ for Consumers in Year .1, 
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POl.’Y & I.. (forthcoming 2015). 
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responsiveness to customers, inadequate and poor quality provider networks, lack of access to 
claims information, and mishandling of appeals, to name a few. In addition, there is some risk in 
fragmented provider markets that a dominant insurer could suppress reimbursement rates to such 
a level that providers sacrifice quality and output.’” Although, research suggests this risk is 
significantly less likely in markets with more powerful provider organizations.’* Finally, as 
discussed above, both the Medicare Advantage program and the MLR rely on competition to 
maintain and promote quality when profits are regulated. In the absence of meaningful 
competition, the Medicare Advantage plans and plans subject to MLR constraints may have little 
incentive to improve quality of care. 

3. Loss of Potential Competition 

The proposed mergers may also harm consumers by stifling competition even in markets 
where there is little to no overlap in plans between the merging parties. 

a. Potential to Diminish Market Entrance 

First, the mergers may diminish the merging companies’ interest in entering into new 
markets and increasing competition. Prior to the proposed mergers, there was some evidence that 
these insurers were considering expanding their presences in the state health marketplaces by 
offering plans in new states.’^ The reduction in large insurers interested in entering the state 
marketplaces could undermine competition and cost-containment efforts in the exchanges. 

The potential impact on competition in Medicare Advantage markets also raises substantial 
cause for concern.” Unfortunately, competition in most Medicare Advantage markets has been 
sparse, with 97 percent of counties with more than 10 Medicare Advantage enrollees exceeding 
the Merger Guidelines for high concentration (HFII > 2,500).’'* In fact, only one county in the 
country (Riverside, CA) meets the Guidelines’ standard for an unconcentrated market, and only 
just barely.” While Medicare Advantage markets in both urban and rural areas are highly 
concentrated, the concentration in rural areas is exceptionally high (avg. FTFll > 5,000).’ 
Consolidation would enable a large insurer without a strong presence in the Medicare Advantage 
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market to gain a significant foothold. For example, as Mr. Bertolini noted in his Senate testimony, 
for Aetna, the merger is “primarily about Medicare” and gaining a substantial presence in that 
market. As a result, preventing the merger could stimulate market entry by larger insurers into 
the Medicare Advantage market and promote competition. 

b. Existing Contractual Restraints on Competition 

Prior contractual relations between the merging firms and other entities may restrict 
market expansion or entry. For instance, risk to competition in all product markets that may arise 
from these mergers involves the potential that Anthem’s relationship with the Blue Cross and 
Blue Shield Association. As noted by Professor Greaney’s Testimony and Senator Michael Lee’s 
questions in prior hearings on this topic, the merger may limit Anthem/Cigna from expanding its 
business outside the “Blue” trademark and could require the removal or divestiture of Cigna 
plans in certain markets.'^ I am confident that this is an issue that the DOJ will explore 
extensively in its investigation of that merger’s impacts. 

c. Relationships Between Dominant Insurers, Providers and Employers 

Further concentration in the insurer market may lead to relationships between dominant 
insurers and dominate provider organizations that disadvantage rivals and harm consumers. As 
noted above, in theory, health insurers with market power have greater ability to negotiate lower 
prices from dominant provider organizations, which would benefit consumers and competition if 
those savings were passed on to consumers. However, there is no evidence that this actually 
happens. Instead, history provides several examples of dominant insurers and providers joining 
forces to disadvantage rivals and increase premiums and reimbursement rates.^^ For instance, in 
Allegheny County, PA, the dominant provider, the University of Pennsylvania Medical Center 
(UPMC), agreed to use its market power to prevent competitors of the dominant insurer, 
Highmark, from successfully entering or expanding in the Allegheny County market and, in 
exchange, Highmark agreed to use its position to strengthen UPMC and weaken its rivals.^^ 

These agreements represent classic attempts to foreclose competitors from the market. As 
Professor Greaney posits in his “Sumo Wrestler Theory Fallacy,” when dominant insurers and 
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dominant providers face off, the result may be “a handshake rather than an honest wrestling 
match. 


C. Post-Mereer Efficiencies 

As part of the merger review process, the DOJ will also consider evidence of any 
cognizable post-merger efficiencies offered by the merging companies."^^^ To reiterate, the 
efficiencies given weight are those that enhance competition, not just the internal operations of 
the firms involved. As described in the Guidelines, in this analysis, the DOJ will only credit 
“merger-specific” efficiencies, meaning only those efficiencies unlikely to be accomplished 
without the proposed merger or another means with similar anticompetitive effects.®"* In addition, 
the efficiencies cannot be vague or speculative, and they cannot result from anticompetitive 
reductions in quality or output.®’ In short, to be cognizable, the efficiencies must be merger- 
specific, verifiable, and not achieved through anticompetitive means. Tf the DOJ identifies 
cognizable efficiencies in its merger review, it still must determine whether those efficiencies 
“are of a character and magnitude such that the merger is not likely to be anticompetitive in any 
relevant market.”®® This bar is high, and more concerning mergers demand more mitigating 
efficiencies. As the Guidelines explain, “the greater the potential adverse competitive effect of a 
merger, the greater must be the cognizable efficiencies, and the more they must be passed 
through to customers.”®^ Accordingly, efficiencies are likely only to make a difference in a 
merger review in which the likely anticompetitive effects are small to begin with, and savings 
from those efficiencies will be passed on to consumers. 

The merging companies will have the opportunity throughout the merger review process 
to present evidence of efficiencies to the DOJ. In the recent related Senate testimony, both 
Joseph Swedish, the President and CEO of Anthem, Inc., and Mark T. Bertolini, the Chairman 
and CEO of Aetna, Inc., each previewed the efficiencies that their respective companies hope to 
achieve through the proposed deals.®* Although not specifically labeling them “efficiencies,” Mr. 
Swedish and Mr. Bertolini’s statements described a number of goals and benefits of the proposed 
deal including: (1) improving customer service, primarily through new or shared technology; (2) 
easing the transition from volume-based to value-based care, (3) extending provider networks 
and access to more products by consumers; and (4) leveraging complementary expertise.®^ 

First, as for efficiencies achieved through technology and other consumer engagement 
tools, the merging entities will have to demonstrate how such efficiencies would qualify as 
merger-specific. Consumer engagement tools identified in Mr. Swedish and Mr. Bertolini’s 
statements include apps that facilitate transparency, payment, and enrollment (Aetna); pre- 
existing transparency tools developed independently by Anthem and Cigna (Anthem); self- 
monitoring technology whose use would be promoted through discounts (Aetna); consumer 
questionnaires like the “Healthy Days” program conceived of by CMS and implemented by 


Sue Greany Statemeiit, iupra note 24, at 11. 
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Humana (Anthem); and marketing materials like welcome videos prepared by merging firm 
(Anthem). The insurers will have to explain why these developments necessitate a merger. Apps, 
self-monitors, and marketing videos are typically inexpensive, and often the products of 
outsourced development, especially for non-technology businesses like health insurers. It is 
further unclear why implementing a customer questionnaire program created by the CMS would 
require a merger. As for pre-existing transparency tools that (according to their own leadership) 
work well for their distinct companies, it is unclear how the combination of such tools is merger- 
specific, or how much these tools — already touted as effective — would be improved through a 
merger. 

Moreover, the Antitrust Agencies, and courts alike, have recently been skeptical of such 
technologies efficiencies claims. For example, in the FTC’s recent challenge to the St. Luke’s 
merger in Nampa, Idaho, St. Luke’s failed to persuade the FTC, the district court, or the Ninth 
Circuit Court of Appeals that sharing electronic medical records (“EMRs”) was a merger-saving 
efficiency. The Ninth Circuit explained that EMR technology sharing was not merger-specific 
because data analytics tools were equally available to all parties involved.’" The DOJ may well 
have similar skepticism regarding the efficiencies claimed by the merging entities. 

Second, the insurance companies claim that the merger will facilitate the transition to 
value-based payment models. This argument relies on the assumption that an insurer must attain 
a certain size in order to gain the economies of scale necessary to invest in delivery and payment 
system reform. Yet, there is no evidence that larger insurers are more likely to implement 
innovative payment and care management programs.” Indeed, as Professor Dafny also noted in 
her Senate Testimony, “more dominant insurers in a given insurance market are less concerned 
with ceding market share,” and thus may even be less likely to be leaders in payment reform.” It 
should be added here that, in light of payment reform incentives in the ACA and consumer 
demand, the transition to value-based care is inevitable, with or without these mergers. Indeed, 
both Mr. Swedish and Mr. Bertolini emphasized the changing nature of health care markets, 
focusing on delivery and payment reform, as a central element of their testimonies. In other 
words, these transitions must occur with or without the merger. 

Third, the insurers assert that consumers may gain access to a larger network of providers 
or more products offered by the consolidated insurers. Unlike those considered above, these 
efficiencies are likely merger-specific, in that combining the merging entities’ networks and 
products may be the only or best means to offering them all to more consumers. However, it is 
not necessarily a benefit to consumers to expand the provider networks if it comes at a cost to 
choices and premiums. Nevertheless, even if these efficiencies proved cognizable, they still 
would have to be sufficient to transform an otherwise anticompetitive merger to a competitive 
one.” Again, this is a high bar, and, as the Ninth Circuit explained in S/. Luke ’s, it is insufficient 
to show that the merged entity would better serve its customers; an efficiency must be shown to 
reverse a merger’s anticompetitive effects.” On the information available, I am skeptical that the 
insurance companies could clear this high hurdle. 
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D. Remedies 

Following its in-depth analysis of the potential pro- and anticompetitive effects of the 
proposed mergers on competition and consumers, the DOJ will decide whether to permit the 
mergers to continue, try to negotiate a settlement that places conditions on the mergers, or 
challenge the merger in court. Negotiated settlements that require divestitures are significantly 
more common than outright opposition to the merger. Given the scope of the proposed health 
insurance mergers and the vast array of both product and geographic markets affected, it is likely 
that DOJ approval, if given at all, will require divestitures in markets with significant overlap 
between the merging firms. Any decision to require a divestiture will require a very fact-speciftc 
investigation into the market dynamics of each specific market in question. 

Although it’s premature to speculate on whether divestitures are appropriate in this case, 
if the AMA/AHA indications are valid regarding the number of affected markets, numerous 
divestitures may be required.’" As a result, T want to raise three points for consideration. First, 
academics and the Antitrust Agencies have recently expressed a great deal of skepticism that 
divestitures will remedy a proposed merger’s likely anticompetitive effects. A recent study by 
John Kwoka concluded that divestitures often fail to fully restore competition.’*’ Furthennore, 
despite required divestitures in both instances, the retrospective studies of the Aetna-Prudential 
merger and the UnitedHealth-Sierra merger found significant premium increases.” On the 
government side, despite Sysco’ s multiple divestitures, the FTC recently filed suit to challenge 
its proposed $3.5 billion merger with US Foods, which eventually led to the parties abandoning 
the deal. Also, the FTC announced plans to study whether divestiture requirements and other 
remedies the agency demands of merging entities are producing the desired results.’* I hope that 
the Antitrust Agencies will bring the results of this study, even if they are only preliminary, to 
bear on their decision regarding divestitures in these mergers. 

Second, I want to reiterate Professor Greaney’s point that successful divestiture requires 
identifying an appropriate entity to purchase the assets that can provide a network of hospitals 
and physicians that can compete in the market on cost and quality.’* Identifying and monitoring 
these replacement entities across the span of overlapping markets will be a significant challenge, 
if feasible at all. 

Third, the nature of mergers in the United States, for better or for worse, is that once they 
are complete, they tend to stay that way. The relative permanence of a decision to approve the 
Proposed Mergers as well as the sheer impact on competition throughout the U.S. health care 
markets of losing two of the five largest health insurers markets demands a great deal of caution 
and skepticism. 


.American Medical .Association, Ctjmpctition in Health Insurance; ,A Comprehensive Study ot t.l.S. Markets, 2015 
Update, available at litips: ' co in mcrce.att ia- 

ass o.ore st o re 'cataiov produc lDeta ti isp'lnr t xitH 1 ii1-iur vi2r A'.oot)~,V par .Ve tion-!v,i;,h th:sat!e-tah; Pollack Statement, 
supra note 19. 

John Kwoka, MERGERS, MERGER Control, -AXD REMEDIES: A Retrospective An.vlysis of US. Policy, Mi l' 
Press (2()1.S). 

' See, supra notes 38 and 39. 

” Fed. trade Coimii’ ii, “F't’C Proposes to Sltidy Merger Remedies: Hffort Would Hiiliauce 1999 Divestiture Study,” 
(Jan. 9, 2015), available at https: /w'W'W'.ftc.gov'Tiews-events/'press-releaseS''20t5'0t,'Ttc-proposes-study-merger- 
remedies. 

’’ See Crreaney Statement, supra note 29, at 12. 
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III. Beyond Antitrust Enforcement 

By design, our health care markets rely on competition to control costs and promote 
quality. Yet, they lack so many attributes of efficient competitive markets. More can be done to 
foster competition and promote efficient functioning in healthcare. First, rather than acquiescing 
to further consolidation among insurers to offset provider leverage, more should be done 
constrain the growth and limit the abuses of provider market power. Doing so will require 
attacking the problem from multiple fronts, including: 1) increasing competition by removing 
barriers to entry and broadening the scope of provider practice; 2) increasing the transparency of 
health care prices in strategic ways;™ 3) passing laws to prohibit anticompetitive provisions in 
plan-provider contracting (e g., Most Favored Nation and Anti-Tiering/ Anti-Steering 
provisions); and 4) vigorous enforcement of existing antitrust laws, including a willingness to 
use structural remedies to subdivide dominant entities that repeatedly abuse their market power. 

Second, if consolidation of health care insurance and provider markets continues apace, 
controlling costs may require additional regulatory oversight in all private markets.** State 
governments have a key role to play in this arena. For instance, a recent study found that states 
with stronger rate review authority and loss ratio requirements more successfully constrained 
health care costs than states that did not.*^ If the Proposed Mergers are permitted to go through 
and premiums rise, this could fuel calls for strengthened rate review initiatives, both broader in 
scope than existing ones and with more regulatory authority to disapprove unreasonable rate 
increases. States can also contribute to controlling health care costs by requiring all health care 
payers and providers to report health care claims data to a state database to facilitate analysis of 
health care expenditures, inform research on the efficacy of policies aimed at constraining costs 
and promoting competition, and promote price transparency efforts. 

Conclusion 


What is at issue in this hearing is more than just the fate of Aetna, Humana, Anthem, or 
Cigna, and it is more than just the fate of competition in health care markets throughout the 
United States. When we talk about whether the proposed mergers will lead to increased 
premiums or result in lower quality care, we need to remember that what we are really talking 
about is Americans’ ability to pay their bills, care for their loved ones, and overcome an illness. 
Every year, millions of Americans struggle to pay their health insurance premiums, their 
deductibles, and their coinsurance. They decide between putting healthy food on the table and 
health insurance, or between heating oil and health insurance, or between advancing their or their 
children’s education and health insurance, or between investing in their retirement and health 
insurance. We should do all that we can to ensure that the money spent on health insurance 
provides maximum value to those who choose to invest in it. 


See, Morgan ,V. Muir, Slcphanic .Messi, and .laimc S. King, Clarifying Cn.'its: Can Increased Price Transparency 
Reduce Healthcare Spending?, 4 William & Mary P()I,’y Rkv. 319 (2013). 

Hriu C. Rise Brown, Resurrecting Health Care Rate Regulation, 67 HASTINGS L. J., 66-67 (forthcoming 2015). 
Rnar Karaca-Mandic, Brent D. 1- niton. Ami Hollingshead, and Richard M. Scheffler, States With Stronger Health 
Insurance Rate Review Authority Have Experienced iMwer Premiums in the Individual Market in 2010-2013, 34 
Hkai.'I'h .Affairs 1358 (2015). 
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Mr. Marino. Thank you. 

Mr. Haislmaier? 

TESTIMONY OF EDMUND F. HAISLMAIER, SENIOR RESEARCH 

FELLOW OF HEALTH POLICY STUDIES, THE HERITAGE 

FOUNDATION 

Mr. Haislmaier. Mr. Chairman, thank you, Members of the 
Committee, as well, for inviting me to testify today. 

In response to the Committee’s invitation, I conducted an anal- 
ysis, which I have presented in my written testimony, of the mar- 
kets for the respective products of these companies. I will simply 
make a few observations here in my oral testimony, most of which 
are also in my written testimony. 

My analysis used enrollment data, looking at all of the country 
by State. It was divided for geographic presence — I give the reasons 
for that — and also by product line. This is for the comprehensive 
insurance market. 

There are five market segments. I looked at individual, fully en- 
sured employer group coverage. Medicare Advantage, self-insured 
employer group plans for which an insurer provides only adminis- 
trative services, and Medicaid managed care. 

In looking at the specific mergers, as I noted, nationally, 40 per- 
cent of Humana’s business is in the Medicare Advantage line. That 
is 40 percent of their total enrollment. When you look at the two 
companies on a national level, it seems fairly obvious to me that 
Aetna’s acquisition of Humana is principally about acquiring 
Humana’s Medicare Advantage business. It has been noted by oth- 
ers, I believe, when you combine those two companies, the net posi- 
tion would be that the company would have 25 percent, roughly, 
of the national market. That, of course, will vary substantially by 
State. I break out in the table the State variation. 

One of the points that I make in the table and in the testimony 
is that in most States, the effect even in that market will be rel- 
atively small. There are some notable examples of exceptions, 
where both carriers have a substantial presence already in the 
Medicare Advantage market that would be made even bigger. 

Aside from Medicare Advantage, my analysis found few other 
places that would result in any significant additional concentration 
in other States or product lines. The one exception being Georgia, 
where Humana already has 58 percent of the individual market, 
and merging the two would bring that up to 65 percent. 

But by and large, there is not a lot of overlap, as you can see 
in the table. 

With respect to Anthem’s proposed acquisition of Cigna, one 
needs to start by understanding the unique features of each com- 
pany. Eighty-four percent of Cigna’s covered lines are administra- 
tive services for self-insured employer plans. In fact, I have a Cigna 
card because my employer is self-insured and uses Cigna. 

Anthem, however, is a collection, really, of 14 Blue Cross plans. 
So in those States where Anthem operates a Blue Cross plan, vir- 
tually anything Anthem does in terms of an acquisition will take 
a big insurer and make it bigger. There is almost no way to escape 
that, and that is true in the self-insured market, in this example. 
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Outside of those 14 States, though, I found very little evidence 
that there would be any significant impact. In most States, there 
would be no impact whatsoever because Anthem simply lacks a 
presence and, as I said, Cigna’s presence is so concentrated in one 
market subset. 

Beyond that, I also looked at another acquisition, which I 
thought we were going to talk about — I will briefly mention that — 
of Centene’s acquisition of HealthNet. That is simply, as I describe 
in the testimony, an insurer expanding its footprint. HealthNet 
only operates in four States, and Centene does not operate in three 
of those four with any significant presence. 

Now Chairman Goodlatte had mentioned and I was asked to 
comment on some of those effects that might be behind this from 
the Affordable Care Act. I do believe some of those provisions in 
the Affordable Care Act may be responsible for some of the think- 
ing behind the mergers. Certainly, the Affordable Care Act makes 
the administrative services business for fully insured employer 
plans a more attractive business for the insurer. That is also likely 
to grow as employers attempt to evade the cost-increasing man- 
dates in the Affordable Care Act. 

The other problem, of course, is that a lot of what the Affordable 
Care Act does is to limit choice and competition in standardization 
to treat insurance like a commodity and insurers like commodity 
producers. So from that perspective, it is not terribly surprising 
that you would see insurers behaving like commodity producers or 
regulated utilities and merging for scale. 

Mr. Chairman, thank you for the opportunity to testify. I hope 
the information I presented is helpful to the Committee in under- 
standing the markets involved and the companies involved. I would 
be happy to answer any questions. 

[The prepared statement of Mr. Haislmaier follows:] 
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Mr. Chairman and members of the committee, thank you for inviting me to 
testily. My name is Edmund F. Haisimaier and I am a Senior Research Fellow in Heath 
Policy a( the Heritage Foundation. The views I express in this testimony arc my otvn, and 
should not be construed as representing any official position of The Heritage Foundation. 

My testimony today will focus on the potential effects on market competition of 
three, currently pending, health insurance mergers, specifically. 1 ) Aetna’s acquisition of 
Humana; 2) Anthem’ acquisition of Cigna, and; 3) Centeno’s acquisition of Health Net. 

To assess market competition in any industry one must begin by identifying tlie 
parameters of the relevant market, or markets. In the case of health insurance, two key 
parameters are geographic presence and product line. 

Geography is a relevant parameter for a couple reasons. First, because mo.st 
medical services are purchased locally, the prices and quantities of those services, the 
size and distribution of the patient population, and the contractual arrangements of 
insurers and providers, can all vary by location. Variations in those inputs affect the price 
of coverage and the extent of insurer competition available to consumers. Second, the 
regulation of insurance, including most anti-trust regulation, has historically been the 
responsibility of state governments. 

Product line is also a relevant parameter because within the broader market for 
health insurance there exist discrete submarkets with different types of customers. Thus, 
the business strategy of any given insurer might range from targeting only a single subset 
of the broader market to seeking to serve multiple submarkets by ollering a number of 
different product lines. 

Consequently, applying these two parameters offers an appropriate framework for 
segmenting the broader market before analyzing the relevant data to evaluate competition 
within each subset. 

1 have limited my analysis to those submarkets for what is commonly known as 
“comprehensive” or "major medical” health insurance coverage — setting aside various so 
called "supplemental” product lines, such as dental only or vision only coverage. My 
reasons fordoing so were first, that there is greater public interest in market competition 
with respect to comprehensive medical coverage, and second, that potential barriei-s to 
competition and market entry ai-e much lower for supplemental products, and thus of 
rather less concern to both consumers and regulators. 

I used era'ollment, or the number of “covered lives,” as the basis for measuring 
market share. While various financial metrics are relevant to assessing whether a 
proposed merger is a wise business decision, those metrics would tell us little about the 
effects that the merger might have on the choices available to consumers. 

Thus, for my analysis I used enrollment datii taken from insurer regulatory filings 
for the end of 20 1 4. distributed in a matrix consisting of five submarkets in each state. 
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Those five market segments are: I) individual coverage; 2) fully insured employer group 
coverage; 3) Medicare Advantage plans; 4) self-insured employer group plans for which 
insurers provide administrative services only, and; 5) Medicaid managed care. 

Tlie first three submarkets — individual, fully insured group, and Medicare 
Advantage — are ones for which competition is most appropriately measured at the state 
level. Each one serves a distinct subset of customers, yet in all three markets the 
customers purchase coverage locally. 

In contrast, the markets for self-insured group coverage and Medicaid managed 
care are more national in character and the customers — ^large employers and slate 
governments — are more sophisticated purchasers. 

The self-insured employer coverage market consists primarily of large employers 
and such firms are not limited by geography when contracting with vendors to manage 
their plans. Indeed, a major reason that many large employers self-insure is that the 
arrangement enables them to offer a uniform plan to workers located in multiple slates. 

Similar to self-insured employer plans. Medicaid managed cure typically takes the 
form of “bulk” contracts between state governments and insurers — though unlike self- 
insured employer plans, it is typically the insurer, not the plan sponsor, that bears most of 
the risk under a Medicaid managed care contract. As with self-insured employer plans, 
there is no inherent geographic limitation to carriers bidding for Medicaid managed care 
contracts. 

That said, while competition in these two segments may be national in scope from 
tlie customer perspective, these urnmgements do al'fect the competitive dynamics with 
respect to medical providers at the state or local level. That is because insurance carriers 
must still contract with loail providers to fulfill those contracts. Thus, as a practical 
matter, the extent of a given insm^r’s provider contracting in a particular state will affect 
its ability to compete for the business of self-insured employers and state Medicaid 
agencies. Also, from the provider perspective, the total number ofaivered lives across all 
of a given insurer’s product lines can affect the relative bargaining positions of providers 
imd insurers. In other words, it is possible for either competitive extreme to exist: a 
locally dominant provider system with near-monopolistic leverage over insurers, or a 
locally dominant insurer with ncar-monopsonistic leverage over providers. 

With that as background, let me turn to offering specific data and comments about 
each of the three pending mergers. 

Aetna’s Propo.sc(l Acquisition of Humana 

Because Humana’ principle business line is Medicare Advantage plans — 
accounting for 40 percent of the company’s total enrollment nationwide — Aetna’s 
acquisition of Humana largely represents an expansion of Aetna’s presence in that 
submarket. Nationally, as of the end of 2014, Humana was the second largest Medicare 


2 



136 


Advantage carrier while Aetna was the fourth largest. Combining the two companies 
would position Acma as the largest Medicare Advantage carrier, though it would still 
have less than 25 percent (24.6 percent) of the total national market for that product line. 

Table 1 summarizes my analysis of the stale level effects of this proposed merger. 
In most states the consolidation effect on the Medicare Advantage market would be fairly 
modest. Even in states where one of the companies already has a substantial share of the 
market, combining the two would, in most cases, have the marginal effect of adding only 
a few percentage points of market share. 

The exceptions are the handful of slates where both carriers already have 
significant .shares of the Medicare Advantage market. Most notably, in Kansas each 
company already has more than 40 percent of the Medicare Advantage market and the 
combined company would have an 86 percent share. In both Iowa and Missouri one 
company currently has more than 30 percent market share with the other having more 
tlian 20 percent, so that the combination would produce markets shares of almost 58 
percent and 52 percent, respectively. Similarly, in both Ohio and Nebraska each 
company currently has more than 20 percent market share and the combination would 
produce market shares of 47 percent and 45 percent, respectively. 

With respect to the other four market segments in this analysis. Table 1 shows 
that the stale level consolidation effects would be modest, or even marginal, in almost all 
insUutces. The one notable exception is Georgia, where Humana already has 58 percent 
of the individual market — increasing to 65 percent under the proposed merger — and 
where the two companies each have about 1 8 percent of the fully insured employer group 
market, yielding a post-merger 36 percent market share. 

Anthem’s Proposed Acquisition of Cigna 

Because Cigna’ principle business consists of providing adminisUutive services 
for self-insured employer plans — accounting for 84 percent of Cigna’s total enrollment 
nationwide — Anthem’s acquisition of Cigna consists almost entirely of an expansion of 
Anthem’s presence in that submarket. 

Yet, while Anthem is one of the largest carriers nationally, its geographic 
presence is much narrower than tho.se of its peers. That is because Anthem is principally 
a collection of Blue Cross plans in 14 states. Because of their long histories, at the state 
level Blue Cross carriers tend to occupy dominant market positions in most or all subsets 
of the broader health insurance market. Thus, in the 14 states where Anthem owns a Blue 
Cross subsidiary, the company already has dominant market positions that are almost 
certain to be further expanded when it acquires any competitor, regardless of the target 
company’s business focus. In its basic structure. Anthem is most similar to Health Care 
Services Corporation, which is a nonprofit, member-owned, mutual insurer comprised of 
Blue Cross plans in 5 slates. 


3 



137 


Consequently, it is not surprising that Table 2 shows that the main elTeet of 
Anthem acquiring Cigna would be to further expand Anthem’s dominance of the market 
for administrative services for self-insured employer plans in the 14 states where the 
company owns a Blue Cross carrier. The same would also hold true for the fully insured 
employer group market in tliree of those fourteen states: Indiana, Maine and New 
Hampshire. However, beyond that, as Table 2 shows, this merger would have little or no 
market consolidation effect in other states or other market segments. 

As I previously noted, the market for administrative services for self-insured 
employer plans is the most “national” of the five market segments and is characterized by 
sophisticated purchasers with few geographic constraints. Thus, state level dominance by 
a single carrier is of less concern in this particular submarket, at least from the 
perspective of the customers for those services. However, as 1 also noted, such 
consolidation would concern medical providers to the extent that more of their patients 
are enrolled in plans administered by a single carrier. 

Cciitcnc’s Proposed Acquisition of Health Net 

Ninety percent of Centene’s total enrollment is from Medicaid managed care 
contracts in 15 states. Health Net operates in only four West Coast states: Arizona, 
California. Oregon and Washington, and in two to four market segments in each state — 
though California is the only state where Health Net has Medicaid managed care. In 
contrast, Washington is the only one of those four slates where Cenlene has a signiHcant 
presence (in Medicaid managed care). Thus, this acquisition essentially consists of 
Centene expanding its geographic “footprint” to include Arizona, California and Oregon. 
Because of the lack of overlap between the two companies, in none of the five market 
segments in any of those four states would this merger produce even one percentage point 
of market consolidation. 

Additional Observations 

From the perspective of a market analyst there appear to be likely rationales for 
each of these three proposed mergers. 

Given steadily growing enrollment in Medicare Advantage plans, particularly 
among younger and newly eligible beneficiaries, Aetna’s decision to expand into that 
market by acquiring Humana makes sense. In essence, Aetna is looking to acquire more 
business in a segment of the market with good prospects for future growth. 

The self-insured employer market is a large one that has also been growing 
steadily at rate of about two percent per year. Some provisions of the AITordable Care 
Act, most notably the extension — starting next year — of the law’s co.stly essential benefit 
requirements to employer groups of 100 or fewer workers, may also induce a further shill 
among mid-sized employers from fully insured to self-insured plans. Thus, it does not 
seem surprising that Anthem would want to expand further into that market by acquiring 
Cigna. 
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While Centene’s acquisition of Health Net can be viewed, as an expansion of 
Centenc’s geographic footprint there may also be another, ACA related, factor at work. 
Centene was one of two multi-state Medicaid managed care companies ( the other being 
Molina) that went into the ACA exehanges in those states where they had Medicaid 
managed care contracts. Those companies recognized that the design of the ACA's tax 
credits and cost sharing subsidies were likely to produce an exchange market consisting 
mainly of heavily subsidized low-income customers in plans with only nominal patient 
cost sharing — in short, a market that looked very much like their existing Medicaid 
managed care business. That has indeed proven to be the case, and may be part of the 
explanation for Centene’s interest in acquiring Health Net, which is already on the 
exchanges in Arizona and California and also has 332,000 Medicaid manage care 
enrollees in California. 

Mr, Chairman, this concludes my prepared testimony. I thank you for inviting me 
to testify today. I will be happy to answer any questions that you or the other members 
may have. 
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Table 1 

Aetna*Humana Merger. Pro Forma Market Share Analysis 
Using Enrollment by State and Product Line as of End of 2014 



Individual 


Medicare Advantage 

Self-insured Employer 
Group 

Medicaid Managed Care 

AK 

DM 

NE 

DM 

NE 

NE 

Al 

DM 

DM 

DM 

NE 

NE 

Alt 

DM 

DM 

36,3 *63 *42.6% 

NE 

NE 

AZ 

4.9 »a.4k8.35i 

14.3*6.1*20.4% 

14.4 * 1.4 « 15.8% 

DM 

NE 

CA 

DM 

DM 

18*1.1*2.9% 

NE 

NE 

CO 

DM 

4.5*36 » 8.1% 

13*1.4*14.4% 

DM 

NE 

CT 

DM 

NE 

DM 1 

NE 

NE 

DC 

DM 

NE 

DM 

NE 

NE 

DE 

DM 

NE 

43,3 + 5.4*48.7% J 

NE 

NE 

FI 

15.6 -93.9% 

20.7,S.27.9» 

37.2 *5.5 *42.7% 

DM 

12.4 « 2.7- 15.1% 

6A 

57J + 7. 1*64.9% 

18.7*17.2*353% 

8 * 22 * 30% 

DM 

NE 

HI 

NE 

NE 

DM 

NE 

NE 

lA 

DM 

NE 

33*24.8*573% 

NE 

NE 

10 

DM 

NE 

DM 

NE 

NE 

11 

4.2 ♦ 3.4 • 7.6% 

5 *3.9 *8.9% 

23.7*13-36.7% 

7.2 *1.2 *8.4% 

9.9*2.1-12% 

IN 

DM 

DM 

31.7*3.7*35.4% 

11.5*2*13.5% 

NE 

K5 

30.9 t 2.3 r 33.2% 

IS * 5.4 ■ 20.4% 

44.9*41.4*863% 

DM 

NE 

KY 

13.7 ♦ 5.1 * 18.8% 

DM 

71.5 + 2,3*73.8% 

29.6 + 3.4 * 33% 

27.6*8.7*36.3% 

LA 

8.7*4.1*12.8% 

DM 

DM 

6.6 * 3.4 • 10% 

NE 

MA 

DM 

NE 

DM 

NE 

NE 

MD 

DM 

NE 

23*1.2*24.2% 

NE 

NE 

ME 

DM 

NE 

29.2*6.7*35.9% 

NE 

NE 

Ml 

6.6 *1.3 *7.9% 

DM 

10.2*1-11.2% 

DM 

NE 

MN 

DM 

NE 

DM 

NE 

NE 

MO 

DM 

18.8*2.9*21.7% 

3L2f 20.5 <51.7% 

DM 

NE 

MS 

DM 

1.7 * 1.4 * 3.1% 

61 «U *62.1% 

2.5 *1.1 *3.6% 

NC 

MT 

NE 

NE 

DM 

NE 

NE 

NC 

DM 

DM 

23.6*4.1*27.7% 

NE 

NE 

ND 

NE 

NE 

NE 

NE 

NE 

NE 

DM 

NE 

23.1*22.1*45.2% 

DM 

NE 

NH 

DM 

NE 

20 * 3 - 23% 

NE 

NE 

NJ 

DM 

Nf 

DM 

NE 

NE 

NM 

NE 

NE 

DM 

NE 

NE 

NV 

5 *1.7 ■6.7% 

6 * 1.4 * 7.4% 

3t5>4.S*36% 

DM 

NE 

NE 

NE 

NY 

DM 

NE 

NE 

OH 

3*4 3*7.3% 

7.1* 5.4 *12.5% 

201 *27.4 >47.5% 

14.8*2.4-17.2% 

NE 

OK 

DM 

DM 

26.7 * 2.5 * 29.2% 

NE 

NE 

on 

DM 

NE 

DM 

NE 

NE 

PA 

DM 

NE 

20.9 4 3.5 • 24.4% 

NE 

NE 

Rl 

NE 

NE 

DM 

NE 

NE 

sc 

DM 

DM 

38.4 + 1.7*40.1% 

NE 

NE 

so 

NE 

NE 

28.3 * 7.4 * 35.7% 

NE 

NE 

TN 

DM 

8.7 * 2.8 • 11.5% 

31.4 * 1 > 32.4% 

3 * 1.2 * 4.2% 

NE 

TX 

12*3.2*15.2% 

11.7 • 8.6 - 20.3% 

23.3*12.7-36% 

25.7 *1.6 -274% 

NE 

UT 

20.5 * 5.6 * 26.1% 

13.8 » 1.4*15.2% 

U.5* 8.2 *21.7% 

NE 

NE 

VA 

DM 

DM 

58.1*3.3*61.4% 

NE 

5.7 *1.7 -7.4% 

VT 

NE 

NE 

DM 

NE 

NE 

WA 

DM 

DM 

DM 

NE 

NE 

Wi 

NE 

DM 

DM 

7*3 *10% 

NE 

wv 

DM 

NE 

62 8 + 10.5-73.3% 

NE 

NE 

WY 

DM 

NE 

9,7 . < 2 • as* S 

NE 

NE 


Key: NE • No Effect One or both companies had no enrollment. 

DM 3 De Minimis. Enrollment for one or both companies was less than either one percent of the market or 100 covered lives, or 
both. 
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Table 2 

Anthem*Cigna Merger: Pro Forma Market Share Analysis 
Enrollment by State and Product Line as of End of 2014 



Individual 


Medicare Advantage I 

' Self-Insured Employer 

1 Group 

Medicaid Managed Care 

AK 

N£ 

NE 

NE 

1 NE 

NE 

AL 

NE 

NE 

DM J 


NE 

AR 

NE 

NE 

NE 

j NE 

NE 

AZ 

NE 

NE 

8.8 4 3.9 * 12.7% 

1 NE 

NE 

CA 

33.5 * 2.3 • 35.8S 

17.5 ♦2.5 *20% 

DM 

j 453 4 12*57.3% 

NE 

CO 

17«8.3«2S3K 

17.8 4 5.4-23.2% 

NE 

f 37.9 4 21 *58.9% 

NE 

a 

DM 

24.4 4 9.7 « 34.1% 
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Mr. Marino. Thank you. 

I will now recognize myself for 5 minutes of questions, and my 
colleagues will then follow. 

Mr. Bertolini, some time ago we heard testimony that insurance 
policies are becoming narrower and, as a result, consumers end up 
paying more for the services or drug out-of-pocket expenses, et 
cetera. Would you comment on this potential trend and how your 
merger would impact the breadth and services of drugs covered 
under your policies? 

Mr. Bertolini. Thank you, Mr. Chairman, for your question. 

As I mentioned earlier, health care premiums are not established 
in the abstract. They are directly related to the underlying costs. 
So in places where we have narrower plan designs or narrower net- 
works, those are designed to try to impact the cost of care. And 
largely, the people who buy those policies are the people who are 
using those providers already and using those services. So it relies 
on broader breadth of product across multiple competitors in order 
to be able to provide enough services for everybody in a market. 
But when we look at the people who choose our plans, particularly 
on the public exchanges, they are choosing our plans because they 
are using those providers and they need the benefits that we cover. 

Mr. Marino. Thank you. 

Mr. Swedish, can you respond to that also? 

Mr. Swedish. Yes. I will maybe take a little different tack in that 
we work very collaboratively with the physician community, par- 
ticularly focusing on buildout of provider collaboration models. 

A great example is our pursuit of value-based payment meth- 
odologies. In doing so over the last couple of years, now 53 percent 
of our payment to providers is based on value — i.e., outcome-driven. 
In that regard, in answer to your question, together with the pro- 
vider community, we are looking at building out more affordability 
for our members, particularly in the area of controlling drug spend, 
which is escalating at a phenomenal rate. 

Just last year, you know that pharma pricing increased 13 per- 
cent. We believe that is escalating year over year. 

So, again, working in collaboration with providers in a value- 
based arena, we believe we can demonstrate increasing afford- 
ability to our members. 

Mr. Marino. I am going to stick with you for a moment, Mr. 
Swedish. I am from a very rural area, the 10th Congressional Dis- 
trict of Pennsylvania, a lot of farm people, a lot of blue-collar work- 
ers. What impact is your merger going to have on the cost of health 
care for these individuals, and accessibility? 

Mr. Swedish. Absolutely, thank you, Mr. Chairman. 

There are three main elements regarding the combination of two 
companies that are very complementary. The core elements are af- 
fordability, access, and the pursuit of increased quality, quality of 
safety, quality related to service. In that regard, we believe that 
the combination will translate especially to affordability as our two 
organizations, number one, leverage the combined assets, especially 
in and around data access, creating better health care analytics, 
and then build out evidence-based protocols with our provider part- 
ners; and number two, then what savings we can create in terms 
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of efficiencies of operations. Those savings then will go to the con- 
sumers by way of better premium support. 

Mr. Marino. Thank you. 

Mr. Haislmaier, as you heard, I represent a very rural area, and 
I continually hear from my constituents, physicians, hospitals, that 
Obamacare is just driving the price up astronomically to the point 
where some of the hospitals and physicians believe they cannot 
stay in business and my constituents cannot afford the payments 
associated with that. 

I know you talked a little bit about how Obamacare does have 
an impact. Would you expand on that somewhat, please? 

Mr. Haislmaier. Well, the legislation subsidizes some people, but 
the number of people it subsidizes is only a fraction of the number 
of people whose coverage was artificially — the cost of which was ar- 
tificially increased by regulation. 

So in other words, I did this analysis separately a few months 
ago, and we published it in connection with the court case, and we 
did it by State, I should say, too. But when you look at the number 
of people in the individual and small group markets that are sub- 
ject to the ACA regulatory requirements that drive up the cost of 
coverage, that number is about three times the number of people 
who actually got a subsidy to offset those increases. In other words, 
only about one-quarter of the population that the additional costs 
were imposed on actually qualifies for a subsidy through the ex- 
change to help them with it. 

So I think what you are hearing from your constituents are those 
other people who are small-business owners typically or individuals 
who are self-employed who make too much money to get a subsidy 
on the exchange who are complaining because they saw their pre- 
miums go up, but they did not get any help with paying for that 
extra cost. 

Mr. Marino. Right. Thank you. 

My time has expired. The Chair now recognizes the Ranking 
Member, the gentleman from Georgia, Congressman Johnson. 

Mr. Johnson. Yes, thank you. 

Mr. Haislmaier, to what do you attribute the decline in double- 
digit premium increases in this country over the past few years? 

Mr. Haislmaier. I am sorry? 

Mr. Johnson. To what do you attribute the decline in the double- 
digit premium increases? 

Mr. Haislmaier. Decline in double-digit premium increases? 

Mr. Johnson. Yes. 

Mr. Haislmaier. In what sector, sir? 

Mr. Johnson. So you do not recognize that premiums costs, the 
rate of escalation in premium growth has declined since the pas- 
sage of the Affordable Care Act? 

Mr. Haislmaier. Well, no, actually, it has not. My colleague has 
done data on that that we published on premiums. I would be 
happy to have him share it with you, but it all has been published 
on the growth in premiums. 

Mr. Johnson. Okay, thank you. 

Mr. Nickels, Mr. Bertolini has testified that there are new mar- 
ket entrants, including providers, that are offering health insur- 
ance products that produce meaningful competition to health insur- 
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ance companies, and that is one of the reasons why they would jus- 
tify the merger. What is your response to that? 

Mr. Nickels. Yes, it is correct that there are more hospitals com- 
ing into the market. Although to refer to that statistic, I think 
there were 15 new hospital plans in the last 3 years, so that is not 
a huge number. But there are some that are coming in. Some are 
interested. Consumers are interested in these kinds of options. 

But again, we are at the infancy stage here, and these plans pale 
in comparison to the size of these potential mergers. 

So is it a positive step? Yes. But it should not be used to justify 
these mergers because, again, these are fragile entities that are 
just getting into the market right now. 

Mr. Johnson. All right, thank you. 

Mr. Bertolini, several of your fellow witnesses cite a Common- 
wealth Fund study published last month that found that 97 per- 
cent of Medicare Advantage markets are highly concentrated and 
characterized by a lack of competition. What is your response to 
that finding? 

Mr. Bertolini. Congressman Johnson, I can only comment on 
the data that we have about the markets that we are in. In those 
markets, after the acquisition, 8 percent of Medicare beneficiaries 
will select our products. Ninety-two percent will not. In markets 
where we have nonrural areas, 18 competitors, and in rural areas, 
10 competitors, we continue to see people entering the market. And 
our comment around 15 being provider-owned is not about whether 
or not they justify the mergers, but they do justify the fact that 
barriers to entry are not as high as others would comment, and it 
is rather lower barriers to entry, as a result of the opportunities 
afforded by government-funded programs like Medicare Advantage. 

Mr. Johnson. Okay. Thank you. 

Professor King, all the way through Emory University just out- 
side of my district, welcome. 

Ms. King. Thank you. 

Mr. Johnson. I would like to ask you, why is the medical loss 
ratio insufficient to guarantee that premiums will not be raised 
after consolidation? You explained it, but I want you to put a little 
bit more meat on that explanation. 

Ms. King. Absolutely. So the medical loss ratio is a key tool to- 
ward constraining insurer premiums and insurer profits and keep- 
ing the cost to health care down. But it is insufficient on its own, 
especially in the absence of competition, to maintain costs in this 
market and promote quality. 

So medical loss ratio, first of all, does not apply to about half of 
the privately insured individuals in the market who get their in- 
surance from self-insured providers. 

Mr. Johnson. Okay, I understand. 

Ms. King. So if it does not apply to them, then premiums can 
go up, and it is not going to protect them. 

Mr. Johnson. A merger, a consolidation, would lead to those self- 
insured plans 

Ms. King. Being exposed to higher premium increases. That is 
right. 

Mr. Johnson. All right. Let me stop you. 

Do you, Mr. Swedish, or you, Mr. Bertolini, disagree with that? 
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Mr. Swedish. Yes, sir, I would like to address that for just a mo- 
ment. 

There is a complementary nature in the combination of our two 
companies. The fact is that Cigna presents a very large engage- 
ment in the administrative services only marketplace, meaning 
that we are supporting very large employers in national accounts. 
Those are the organizations that demand that level or type of serv- 
ice and product offerings. 

We believe that what is critically important for the Committee 
to understand is that there are many competitors in that space; 
number two, that these are highly sophisticated buyers of adminis- 
trative service only arrangements; number three, because it is 
ASO, the savings go back to the employer. 

What is fascinating is that what we have found with respect to 
large employers is that there are at least 130 unique health benefit 
companies serving that sector of the marketplace. In 2014, there 
were 30 new companies competing in that market. Finally, the 
GAO report found that an average of 11 insurers compete for large 
group customers. 

So in any event, we believe it is highly competitive and, quite 
frankly, serves that marketplace very well, in terms of the competi- 
tive environment that we function in. 

Mr. Johnson. Thank you. I yield back. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Georgia, Con- 
gressman Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

This is a concern for me, and I know the Chairman has spoken 
to this, being from a rural area. But there is also the issue of merg- 
ers and also leverage and nonleverage. The people at the bottom 
of the line who get caught in this are the actual folks who are your 
customers and also customers, frankly, of the hospitals and doctors, 
as well. It is not good — like in my district, we have had this happen 
on a couple of occasions — when the two are not able to negotiate. 
So we end up sending out letters to 38,000 and 40,000 people say- 
ing teachers in your area will not be able to use your local hospital 
because we cannot come to a satisfactory agreement. Although they 
are covered for the entire year, their contracts do not overlap with 
the hospitals, so insurance companies and hospitals negotiate on a 
different timetable then actually was sold, the policy, which, again, 
no one, frankly, understands. 

I have been listening to this debate today. The really interesting 
part, Mr. Bertolini and Mr. Haislmaier note in testimony that 
Humana has 58 percent of the individual market in Georgia and 
that number is expected to rise to 65 percent after the merger 
closes. 

Tell me why I should not be concerned about this level of con- 
centration and how we can ensure consumers not only in Georgia, 
but I am concerned that the Ninth District of Georgia has a suffi- 
cient number of insurers to choose from in this process. 

Mr. Bertolini. Thank you. Congressman, for your question. 

The market currently has 10 competitors and choices for people 
to choose from, so concentration is one measure of whether or not 
there is a problem from a competitive standpoint, and we will co- 
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operate with the Department of Justice in reviewing that oppor- 
tunity and those issues. 

In regard to your comment about provider and health plan nego- 
tiations, I would state that the current fee-for-service payment sys- 
tem that causes providers and payers to have this conversation is 
why our health care costs are so high. Unless we change that dy- 
namic to a different payment model focused on outcomes and on 
whole case and improving the health of individuals, this kind of dy- 
namic will only continue and will leave the member in the middle. 

Mr. Collins. I think they are already left in the middle. I do 
want to continue on that, and I understand that there are choices, 
but those choices seem to be narrowing more and more, especially 
with the different plans. When you get to a market share of close 
to 65 percent, that does tend to at least look like you are cutting 
off avenues, especially where there is a possibility of not being able 
to buy across State lines and other things like that, you are taking 
an area — I mean, in this hearing just recently, we talked about 
this. It is not just this market but the PBM market, which I have 
a great deal of problems with because basically they are bent on 
destruction and killing the independent pharmacies. 

But as we look at this, why would this not be a concern? I know 
there are options out there, but do you understand the perception 
from the community that there is? I agree with you on outcome. I 
agree with you that we need to change some of the cost systems 
here. But when we look at this, I mean, Aetna and Humana are 
going to have 36 percent of the fully insured market in my area. 

I am just trying to get a grip on how you can explain that as 
being good when we, frankly, see problems in this all the time. 

Mr. Bertolini. Obviously, we have a Department of Justice re- 
view going on. To the degree that divestitures are required, we will 
make those. 

So we understand that there are some markets, a handful or so 
of markets where we have this kind of overlap that we are pre- 
pared to deal with appropriately. Most often, what we see hap- 
pening now is that provider systems buy these capabilities from us 
when we decide to divest them. 

So I think we can actually create more competitors as a result 
of this combination. 

Mr. Collins. Okay. 

Mr. Haislmaier, would you like to respond to that? 

Mr. Haislmaier. No, I think that is a fair characterization. I was 
simply pointing out the extent to which concentration did or did 
not exist, Georgia being an example outside of Medicare Advantage 
where this merger would produce concentration. 

As Mr. Bertolini has said, that may be something that will be 
remedied by the State or Federal Government in insisting on a di- 
vestiture. 

There is a much larger issue about competition that is not part 
of this hearing, which is sort of that the whole business model of 
everybody needs to be updated, but that would be a topic for an- 
other day. 

Mr. Collins. I appreciate that, but I think it is part of this hear- 
ing. I think that is the issue. All companies, not just in this indus- 
try, there are others merging as well. You have a lot of good folks 
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sitting behind you and also outside this room who can tell the anti- 
trust, they can tell the letter of law. The problem many times is 
not, are we following “the letter of the law” in mergers? It is the 
actual effect on the market, the actual perceived effect on the mar- 
ket, when dealing with hospitals or dealing with doctors. 

That is the concern that I have, the leverage issue. I have no 
problem with business models. They all change over time. But 
when you have a group that really is, frankly, at the mercy of the 
bigger players, and in my area that would be insurance companies 
and hospitals — you know the old proverb says, when elephants 
fight, the only thing that loses is the grass, okay? And the grass 
is the people that you serve. 

I yield back. 

Mr. Marino. The Chair recognizes the Congressman from Michi- 
gan, the Ranking Member of the full Committee, Congressman 
Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

And I thank all the witnesses, too. 

Professor King, I am going to ask you several questions, and 
then I have a couple for Dr. Gurman. So pick your responses. You 
do not have to try to cover everything in all of the question. 

What are some of the negative effects of existing high levels of 
concentration in health care markets? Number two, what did stud- 
ies of prior health insurance mergers reveal about their effects on 
competition? And why do you think the Department of Justice is 
keeping a close eye on the overarching impact of transactions for 
the entire health care system? And finally, is there any evidence 
that any savings from post-merger efficiencies are passed on to the 
consumers? 

Take your choice. 

Ms. King. Okay. There is a lot there. 

So in terms of negative effects of prior mergers, this is one of the 
things that the FTC and DOJ look at when they look at horizontal 
mergers. They look at what has happened in the past. 

That is why Professor Leemore Dafny last week said that if past 
is prologue, here is what we anticipate that we will see. 

There have been two retrospective studies that have looked at 
health insurance mergers. I am sure you have seen these. One 
looked at Aetna and Prudential, and the other looked at 
UnitedHealthcare and Sierra. Both of them found, in the wake of 
those mergers, that there were significant price increases. The 
Aetna-Prudential merger came down with 7 percent premium in- 
creases, and then the UnitedHealthcare and Sierra came down 
with almost 14 percent increases in premiums in the wake of those 
mergers. 

One thing I want to emphasize about those mergers is that those 
were mergers where divestitures were used. So in those instances, 
it is not always easy to determine which markets are likely to see 
price increases and then target those appropriately. 

They did use a divestiture in Texas in the Aetna merger, and 
they found that that was an effective divestiture in that space. But 
nonetheless, premiums did increase in numerous, numerous af- 
fected markets as a result of those. 
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So I think that is what we are seeing. We are also seeing in 
those mergers, in those prior mergers, that there was no impact on 
quality so quality of care did not increase. The promises that were 
made initially about how many improvements were going to hap- 
pen and the things that the consumers were going to see as bene- 
fits in those spaces did not materialize. 

Mr. Conyers. Thank you so much. 

Ed, write some more to put in the record on this, because I want- 
ed to ask our Dr. Gurman before time runs out to explain how 
health insurers’ monopsony power endangers the quality of health 
care available to consumers. 

Mr. Bertolini and Mr. Swedish both contend that health insur- 
ance markets are flush with competition not only from traditional 
health insurance companies, but from new market entrants. 

What is your response to those two questions? 

Dr. Gurman. Thank you, Mr. Conyers. First of all, it is an honor 
to dialogue with you. 

The effects of mergers, which cause increased consolidation and 
not competition, are severalfold. As Professor Dafny said, the past 
is, unfortunately, prologue. So we have an ample historic record to 
show what has happened in the past. 

When there is monopsony power exercised, what happens to phy- 
sicians is that if they are paid less than competitive rates, there 
is a downstream effect on patients, because physicians do not have 
the financial resources to invest in infrastructure, to invest in tech- 
nology, to invest in staffing, patient education, customer service as- 
pects of medical care. And they spend less time with their patients 
because they are dealing with all of the other regulatory issues. 

So the effect of monopsony is not only on physicians but it also 
is on patient care. 

Mr. Conyers. Thank you very much. 

Let me close with this one question. Professor King, did the stud- 
ies of prior insurance mergers reveal the effects of competition on 
consumers? 

Ms. King. They did. In terms of price and premium increases, 
they did. Are you asking about overall health of consumers and 
their outcomes? 

Mr. Conyers. Well, if the Chairman will let me squeeze it in, 
yes. 

Mr. Marino. Go ahead. 

Ms. King. I do not know of any studies. That is a great question, 
in terms of how their outcomes faired. But I know that overall 
quality of care in what was measured in those regards was not. 
There was no effect found. 

Mr. Conyers. Thank you so much. And I thank all the witnesses. 

Mr. Marino. The Chair now recognizes the gentleman from 
Texas, Congressman Ratcliffe. 

Mr. Ratcliffe. Thank you. Chairman. 

As I noted in a recent hearing that we had in here on competi- 
tion in the health care marketplace, the Texans that I represent 
have, in most cases, been adversely impacted and, in many cases, 
to a devastating extent, impacted by the perversely named Patient 
Protection and Affordable Care Act. 
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The folks in my district, certainly, have not found this law to pro- 
vide affordable care or care that protects their interests with re- 
spect to choice, with respect to quality, with respect to cost. 

Health care is incredibly personal, and I think we need to keep 
that in the forefront of our mind as we talk about these mergers 
today. 

So conversations about the health care marketplace can get tech- 
nical very quickly, so I want to begin with a very basic question 
for both Mr. Bertolini and for Mr. Swedish. I ask that you answer 
these quickly because I want to get to a number of questions. 

So, Mr. Bertolini, in a nutshell, how do you think the merger be- 
tween Aetna and Humana will benefit my constituents? In other 
words, specifically, how will it impact their premiums and their 
deductibles and the quality of care that they receive? 

Mr. Bertolini. Thank you. Congressman Ratcliffe. 

Our deal is largely a Medicare Advantage deal, so those prices 
are set by CMS and by the government, so we see no commercial 
impact in the State of Texas. So this is largely around prices that 
get set by the Federal Government, which have gone down 10 per- 
cent since 2010 while trend has grown up 20 percent. So we have 
actually created savings for those members through that time 
frame, those beneficiaries. 

Mr. Ratcliffe. Okay. 

Mr. Swedish, same question for you. 

Mr. Swedish. Certainly, thank you, Mr. Ratcliffe. 

The combination, we believe, will lead to better value for con- 
sumers through three core elements: provider collaboration, con- 
sumer focus, and affordability. 

The second point is that our combination is highly complemen- 
tary in the sense that both geography and product focus is perfectly 
aligned in terms of maximizing the strengths of both companies in 
terms of how we are going to better serve the marketplace, whether 
it is small group, large group, the individual markets, other ele- 
ments, core elements of the services we provide. 

Finally, let me underscore that health care is unique, because it 
is highly localized, and there is a competitive nature in each one 
of those localized markets, which, obviously, we believe we will be 
a very effective competitor in those markets, bringing value to our 
members. 

Mr. Ratcliffe. Thank you, Mr. Swedish. 

Dr. Gurman, do you want to comment on that? My question for 
you actually tied into that. The district I represent, the Fourth 
Congressional District of Texas, includes a very rural area, so I 
would like you to address how the proposed merger would affect 
quality and affordability of health care delivery, specifically in 
rural areas like many of the parts that I represent. 

Dr. Gurman. Thank you. Congressman. 

First of all, in respect to what you said earlier, our analysis of 
the Aetna-Humana merger in the commercial market space says 
that for combined HMO-PPO and point of service plans, as well as 
in those individual considerations, that Texas is one of four States 
where there would be an effect. We are not talking about Medicare 
Advantage. This is commercial insurance. This is all in my written 
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testimony. I will be happy to follow up with your staff, if you need 
more information about that. 

In response to your question regarding how this affects rural 
areas, I talked before in response to Mr. Conyers about the effect 
on patients. What happens, though, in consolidated markets, par- 
ticularly when the consolidation goes to a company which is far 
away is that my ability to advocate on behalf of patients can be 
compromised. Every once in a while, you get a patient who has an 
unusual medical need, care need, whatever. When I talk to the 
medical director who is local, he knows that Andy Gurman is a rea- 
sonable guy who is dedicated to his patients, I hope he knows that, 
and we can have a discussion about what we are going to do, what 
resources we are going to mobilize, to take care of this patient’s 
particular needs. 

If the medical director that I am talking to is in Timbuktu some- 
where as part of a megamerged conglomerate, I do not have that 
personal relationship and it becomes much harder to do that. 

The other problem is that if there is severe monopsony or market 
control, narrow networks sometimes are a consequence with that. 
If I make too much noise, I may find that I am not in the network. 

Mr. Ratcliffe. Okay, thank you. 

Mr. Haislmaier, I want to quickly get to you. One of the stated 
benefits of these mergers has been the efficiencies that are ex- 
pected to reduce costs to customers, in particular. With respect to 
past health insurance mergers, do you have any data that supports 
whether or not the savings have actually been passed on to cus- 
tomers? 

Mr. Haislmaier. No, I do not. 

Mr. Ratcliffe. So do you have any concerns that these mergers 
will present additional barriers of entry into the health care mar- 
ketplace? 

Mr. Haislmaier. As I pointed out in my testimony 

Mr. Marino. The gentleman’s time has expired, but you can, 
please, answer that question quickly. 

Mr. Haislmaier. Thank you, Mr. Chairman. 

As I pointed out in my testimony, I am not saying that these are 
great, and I am not saying that they are terrible either. I am say- 
ing that they are what they are. What they are is a combination 
of companies, and they do have more or less effect depending on 
the product line and the place where the combination is taking 
place. 

Mr. Ratcliffe. Thank you. 

I yield back, Mr. Chairman. 

Mr. Marino. The Chair recognizes the gentleman from New 
York, Congressman Jeffries. 

Mr. Jeffries. I thank the distinguished Chair, and I also want 
to thank the witnesses for your testimony here today. 

Dr. Gurman, I believe on page 6 of your testimony, you cited a 
2015 study by the Association of American Medical Colleges that 
the United States will likely face a physician shortage between 
45,000 and 90,000 over the next 10 years. Is that correct? 

Dr. Gurman. That is correct, sir. 

Mr. Jeffries. I think you also cite projections by the Department 
of Health and Human Services that suggest a similar shortage is 
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likely to occur of primary care physicians in the United States over 
that same time period. Is that right? 

Dr. Gurman. Yes, sir. 

Mr. Jeffries. As we see the health insurance market consolidate 
and merge, what is your view as to how these mergers and consoli- 
dations are likely to impact what is anticipated to be a physician 
shortage across the country that I think many would find inter- 
esting to know is particularly acute in rural America? 

Dr. Gurman. Thank you for that observation. It is of great con- 
cern. It is of concern to me as I get older and I want to know who 
is going to take care of me. It is of concern because, as markets 
consolidate, there can be a detrimental effect on physicians and 
physician practices. This can influence the career choices that peo- 
ple make, either to go into medicine or, once in medicine, what spe- 
cialties to take. 

So our concern is that competition is better for patients, it is bet- 
ter for physicians, it is better for everybody, whereas consolidated 
markets give monopsony power to the insurers and makes it hard- 
er for the physicians and less attractive for physicians, particularly 
in primary care. 

Mr. Jeffries. Thank you. 

Professor King, I think you noted in your testimony that there 
is no evidence that savings or efficiency that result from these type 
of mergers in the past have resulted in those savings being trans- 
mitted to consumers. Is that correct? 

Ms. King. Yes, it is correct. 

Mr. Jeffries. And that analysis is based on a study of mergers 
within the insurance industry that have taken place in the past. 
Could you elaborate on that? 

Ms. King. Yes, that evidence is based on Professor Dafny’s re- 
search that she did several years ago, and also a 2015 study that 
came out by Trish and Herring, just recently in 2015. They found 
in that study that they were able to suppress or push down pro- 
vider reimbursement rates, which, as we noted, can compromise 
quality in some instances, but that the increase in margins on in- 
surance were almost exactly met, which means that provider insur- 
ance profits went up but there was no transferring back to payers. 

Mr. Jeffries. Thank you. 

Mr. Haislmaier, I believe in response to a previous question, you 
indicated that you are unfamiliar with any evidence that these sav- 
ings have ever been passed on to consumers. Did I hear your testi- 
mony correctly? 

Mr. Haislmaier. Yes, that is unfamiliar. That does not mean it 
does not exist. It just means I am not familiar with it. 

Mr. Jeffries. Okay. But you are an expert in this industry. 

Mr. Haislmaier. Yes, I think the question is really a bit off-topic 
because I am not expecting a great deal in the way of savings out 
of these mergers to start with. So saying, what do you do with the 
money that is saved, if there really is not a lot of savings? I mean, 
I am looking at these as really a lot of overlap where you are just 
consolidating two into one. 

This is not dissimilar to previous mergers. I mean, Aetna in 2013 
bought Coventry. There was very little overlap between those two 
companies. There were States where Coventry had a presence and 
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Aetna did not, and vice versa. We are not going to see much 
change. 

Mr. Jeffries. But should there not be a reasonable expectation 
that to the extent these mergers are going to be evaluated by the 
Department of Justice, presumably to determine whether there 
would be some public benefit or public detriment, that there would 
be some benefit inured by the consumers that we on this panel and 
those Members of Congress throughout these hallowed halls rep- 
resent? 

Mr. Haislmaier. Well, the issue is not that they have to show 
benefit. The issue is, is there something detrimental about it? The 
presumption is that as long as there is nothing detrimental about 
it, you can go about doing your own business and dealing with 
whom you want and merging how you want. 

The same is true on the hospital sector. I mean, look, this is kind 
of why I am in the middle here, because we have the monopsonists 
complaining about the monopolists, and the monopolists com- 
plaining about the monopsonists. I mean, you are looking at hos- 
pitals consolidating so that the insurer has no choice but to deal 
with one system. 

So the issue from a regulatory consumer perspective is not 
whether they provide good. The issue is, do they do harm? 

Mr. Jeffries. My time has expired. But I would just note in clos- 
ing, Mr. Chair, if you would permit me, that the two companies 
that are before us today and these distinguished gentlemen, of 
course, these are publicly traded companies, which means they 
have a fiduciary obligation to their shareholders. And I think the 
notion that the mode of analysis should simply be whether it is 
likely to result in detriment to the public is a misplaced way to ap- 
proach public policy here, and I respectfully yield back. 

Mr. Marino. The Chair now recognizes the gentleman from 
Rhode Island, Congressman Cicilline. 

Mr. Cicilline. I thank the Chairman, and I thank the witnesses 
for coming before the Subcommittee and sharing your perspectives 
this afternoon, and for providing your written testimony. 

Given the size of the parties that are involved, these mergers 
will, of course, impact the lives of millions of Americans. It is very 
important that Members of this Committee fully investigate and 
evaluate the consequences that these proposed mergers will have 
on consumers, particularly, of course, the patients. 

My sense is that, broadly speaking, the proponents of the merg- 
ers have claimed that the consolidation will result in a better con- 
sumer experience by providing improved quality of care and at a 
reduced cost. More specifically, this claim arises from the idea that 
the merged insurers will realize savings from increased efficiencies 
and will pass these savings on to consumers. 

However, I must admit after reviewing the testimony, I am skep- 
tical. If insurers are allowed to merge, they may, in fact, become 
more efficient, but the question really is, what evidence is there 
that these savings will be passed on to consumers and to patients? 
And what will be the impact on care? 

As has been mentioned. Dr. Dafny of Northwestern University 
noted in her testimony before the Senate Judiciary Committee that 
if you look at the studies on insurance mergers that have occurred 
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already, they have led to increases in premiums even as many of 
these insurers pay lower rates to health care providers. 

So what I am really interested to hear from Professor King, if 
you could begin, is there any evidence that mergers of this mag- 
nitude and in this sector will actually produce cost savings to the 
ultimate consumer or patient? 

And to Mr. Haislmaier’s point, even though there might be no 
evidence of detriment, is there any evidence of a benefit when the 
market shares are as big as these proposed mergers will result in? 

Ms. King. So to answer your first question, there is no evidence 
that these the savings in premiums are passed on to consumers. I 
looked really hard, and I found none. 

In terms of a detriment, a potential detriment, all of this is al- 
ways going to be predictive. The FTC and the DOJ have to look at 
this potential merger and decide, is it likely to increase market 
power or entrench market power in these ways? I think the things 
they are concerned with: Is it likely to increase premiums? Is it 
likely to result in a loss of quality or innovation? And is it likely 
to harm competition? 

I think that what we have seen is that, historically, yes. Histori- 
cally, prices are increased. Historically, we have seen no impact on 
quality in terms of it increasing or decreasing, but no evidence that 
it increases. 

In terms of harm to competition, you have to think about the fact 
that we are hoping to promote entry into these markets. And Mr. 
Swedish and Mr. Bertolini have said how important it is to be in 
the Medicare Advantage market, how important it is to be in the 
self-insured national market. These are places they would like to 
expand and grow. 

What they are doing is they are engaging in a merger to enter 
that space instead of entering it on their own and increasing com- 
petition in that space. I think that is something that we should 
really be thinking about. Is that a potential harm to competition, 
that instead of going into these areas on their own, they are at- 
tempting to acquire somebody who is already there and successful? 

Mr. CiciLLiNE. Mr. Bertolini and Mr. Swedish both contend, at 
least in their written testimony, that health insurance markets are 
flush with competition not only from traditional health insurance 
companies, but from new market entrants, as you just mentioned, 
which include Accountable Care Organizations and other health 
care providers. Can you just respond to that assertion? Is that a 
sufficient safeguard against some of the concerns the Committee is 
expressing? 

Ms. King. Are you asking me? 

Mr. CiciLLiNE. Yes. 

Ms. King. I am sorry. I thought you shifted. Can you ask the 
question again? I apologize. 

Mr. CiciLLiNE. They both sort of make the argument that health 
insurance markets are flush with competition not only from tradi- 
tional health insurance companies but from new market entrants, 
which include Accountable Care Organizations and other health 
care providers. 

Ms. King. Okay. So my sense of this is that we are definitely 
starting to see in certain markets, in the exchanges and in some 
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other spaces, new entrants. We are certainly starting to see that 
from integrated delivery systems and larger provider organizations. 

But I am from California, and this is a little bit like saying we 
have had 2 rainy days and that is going to overturn the entire 
drought, right? It is not going to happen that way. This is encour- 
aging. It is good to see new entrants into the market, but it is not 
by any stretch changing dramatically the amount of consolidation 
that we are seeing across the board. 

Mr. CiCiLLlNE. Thank you. 

I yield back, Mr. Chairman. 

Mr. Marino. Seeing no other Congressmen or Congresswomen, 
this concludes today’s hearing. 

I want to thank all of our witnesses for attending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses, or additional 
materials for the record. 

The hearing is adjourned. 

[Whereupon, at 2:38 p.m., the hearing was adjourned.] 
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Response to Questions for the Record from Mark T. Bertolini, 
Chairman and Chief Executive Officer, Aetna, Inc. 


Aetna Responses to Questions for the Record 
Subcommittee Chairman Marino 

U.S. House of Representatives Committee on the Judiciary Subcommittee on 
Regulatory Reform, Commercial and Antitrust Law 

Subcommittee Hearing 

"Healthy Competition? An Examination of the Proposed Health Insurance 
Mergers and the Consequent Impact on Competition" 

September 29, 2015 

1. Is your proposed merger motivated at all by, or in response to, consolidation among 

hospitals? 

o The primary goal of the Humana transaction is to enable the combined company to 
offer consumers a broader choice of products and access to higher-quality and more- 
affordable care. 

o We believe the combination will enhance our ability to work collaboratively with 
providers to create value based payment arrangements that result in better care to 
consumers. Both companies are focused on developing new tools and programs that 
strengthen the partnership between consumers and their providers, which will help us 
move toward a more value-based health care system. 

We currently have # such ACOs in place and many others in the pipeline. One successful 
example of these arrangements is Innovation Health, an insurance product offered by 
Aetna and Inova in Virginia. Together we offer consumers premiums that are 3-5 
percent lower than other network plans in the area. And we've improved health 
outcomes, including a 27 percent reduction in Cesarean-section admissions and 86 
percent engagement in complex case management. 


2. Certain parties have advanced criticisms of your proposed merger. For example, the AHA 
asserts that hospital mergers are fundamentally different than your proposed merger 
because your merger will have a more enduring impact. They additionally assert that 
even a modest price increase resulting from your proposed merger will lead to billions of 
dollars in additional consumer cost. Please provide any additional information regarding 
these assertions that would be helpful to the Committee's evaluation of the related 
issues. 

o The primary goal of the Humana transaction is to enable us to offer consumers more 
affordable and higher quality care, available to more people, and with a broader choice 
of products. 
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o Over the first three years of the transaction, we expect to achieve $1-25 billion in cost 
savings that will help Aetna become more efficient. We expect that a significant portion 
of these savings will flow back to consumers through more cost-effective products. 

o Ourgoal is to remove waste and duplicative administrative costs and use some of the 
savings to develop products to keep people healthier. Today, health insurance is mostly 
about protecting from catastrophic costs. We want to move to products that 
consumers can rely on throughout the year and throughout their life to stay in good 
health. 

o Another key consideration when considering potential impact on consumer cost is the 
fact that the health insurance industry is already highly regulated by both federal and 
state governments. The ACA has imposed a medical loss ratio limiting administrative 
costs and profits for most insurance products. 

o Finally, remember that premium prices are driven by the underlying cost of hospital and 
doctor care and specialty drugs, which make up approximately 85 percent of all costs. 


3. Both AHA and AMA have presented studies that assert your merger would result in 
market concentration levels that would “raise significant competitive concerns." Please 
provide any additional information regarding these studies that would be helpful to the 
Committee's evaluation of the related issues. 

o Identifying and measuring the transaction's impact on competition is a complex, fact 
intensive exercise and is a process we are working through with the Department of 
Justice as part of its investigation of Aetna's proposed acquisition of Humana, 

The AHA and AMA analyses obscure the fact this is a largely complementary deal that 
combines Aetna's commercial expertise and Humana's Medicare expertise. In the case 
of most products and geographies, there is little or no overlap between Aetna and 
Humana., And even in areas where both offer some kind of product, there are often 
numerous competitors. 

o For example, A combined Aetna and Humana will still account for 

o only 8 percent of Medicare enrollment, facing competition from 144 other 
competitors - including traditional Medicare and many provider owned plans 
and 

o 13 percent of commercial enrollment, facing competition from a number of 
firms,, including United, Anthem, HCSC, Cigna, Highmark, Centene, Carefirst, 
other local Blue Cross Blue Shield plans. Emblem Health, Kaiser, and provider- 
based plans. Moreover, on the eight public exchanges where Aetna and Humana 
both participate, there are on average 10 other insurers (at least 5 other 
participating issuers in each state). Agrowing number of employers also are 
turning to new private health care exchanges offered by large benefits 
consultants such as Towers Watson and Mercer, 
o 
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o The AMA's analysis does not take into account the different product and customer 
focuses of Aetna and Humana. The AMA claims the transaction will lessen competition 
for commercial products in a number of areas where, in fact, Humana focuses on 
individual and/or small group fully-insured business but Aetna’s business is largely 
attributable to large multi-site, self-insured customers. Because Aetna and Humana 
have distinct focuses in these different segments, the parties' offerings are largely 
complementary. 

o Some critics, such as these, cite analyses of the HHI" index (Herfindahl-Hirschman 
Index). The FTC, DoJ, and the courts that have interpreted these issues have said that 
HHIs are merely an initial screen, not the end of the analysis. Antitrust analysis is about 
more than HHIs. This is a complicated process that we continue to work through with 
the DOJ. It involves a thorough analysis of documents, marketplace facts, competitors, 
new entrants, products, geographies, costs, prices, innovation, and efficiencies, among 
other things. HHIs do not address any of these issues. 

o This transaction is subject to a lengthy, careful and thorough ongoing investigation by 
tbe Department of Justice and state Attorneys General. 
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Response to Questions for the Record from Joseph Swedish, 
President and CEO, Anthem, Inc. 


Anthem. 


November 24, 2015 


Tlic Honorable Bob Goodlatte 
Chairman 

United Staten House of Representatives 
Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Chaiiman Goodlatte: 

On behalf of Mr Joe Swedish, President and Chief Executive Officer of Anthem, Inc., enclosed 
please find Anthem's responses to questions for the record from the Committee's September 29"' 
hearing entitled “Healthy Competition? An Examination of the Proposed Health Insurance 
Mergers and the Consequent Impact on Competition." We appreciate the opportunity to 
respond. 


Sincerely, 



Elizabeth P. Hall 
Vice President 


(MHroI ftd^rai UofmiRitm aImh* 
AiHJivm. 

lOnt Mniiiyivtfs* Ave NW 
SuK«7}0 

Wis»i>n«lDa. DC 20004 
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U.S. House of Representatives Cwnmittoeon the Judiciary 
Subcommittee ou Regulatory Reform, Commercial and Antitrust Law 

Hearing on 

“Healthy Competition? An Examination of the Proposed Health Insurance Mergers and the 
Consequent Impact on Competition” 

September 29, 2015 


Questions for the Record 


Questions submitted for the Record from Subcommittee Chairman Tom Marino 

1, Anthem is a licensee and provider of Blue Cross Blue Shield insurance plans. The licensing 
agreement includes a provision that requires Anthem to have two-thirds of its income from 
Blue Cross Blue Shield products. Cigna is not a Blue Cross Blue Shield licensee. Since you plan 
on continuing the Cigna brand, how will this impact growth opportunities for Cigna? 

We are confident in our ability to maintain compliance with the ailes governing how insurers can 
operate under the Blue Cross Blue Shield brand. Further, we remain steadfast in our belief tliat the 
complcmcntaiy nature of Anthcnf s proposed acquisition of Cigna allows both brands to compete 
aggressively in the markets in which w-c would operate, while continuing to offer consumers greater 
choice, affordability, and access. It is important to note that, while companies operating under the 
Blue brand must meet certain thresholds in orderto remain in compliance with license requirements, 
the Blue Cross and Blue Shield Association docs not have approval autliority over tliis transaction, 
how Anthem will use the Cigna brand, or how the combined company will compete in tlic 
marketplace. What makes this partnership so attractive to both companies is the opportunit)- to 
leverage each organization’s distinct strengths across different segments and geographies. It is our 
shared goal that the combined organization will continue to seek out and take advantage of these 
opportunities. Finally, if at any time we arc determined to be out of compliance witli the Blue Cross 
Blue Shield license thresholds, we are permitted a grace period to develop and implement an action 
plan to address any issues, 

2, The Blue Cross Blue Shield licensing agreement also reportedly includes a prohibition on 
licensees competing against any Blue Cross Blue Shield plans. How will this provision impact 
Cigna’s ability to compete against Blue Cross Blue Shield plans? 

Tliat is incorrect. Anthem currently has a non-Blue Cross Blue Shield (BCBS) branded business that 
competes in service areas where Anthem does not have a BCBS license. The Anthem license, 
likewise, does not protect Anthem from competition from other licensees to the extent that they 
choose to compete with non-BCBS trademaiked products. Tlie license merely limits tlie use of the 
BCBS mark in competition with other BCBS marks witliin the same license area. This prevents 
confusion and disruption for consumers, while protecting tlic value of the licensed marks consistent 
W'ith federal law. including trademark law. Thus, Anthem anticipates taking full advantage of the 
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Cigna brand to compete with other BCBS licensees in areas where Anthem is not a BCBS licensee. 
Anthem is also free to use tlic Cigna brand widiin Anliicm's licensed BCBS service areas, as Antliem 
deems appropriate in its unilateral discretion. 

That having been established, in my written testimony, 1 map out the distinct and complcmcntaiy 
footprints - both geographic and by market segment - of Anthem and Cigna. Currently, Anthem 
competes with other Blue Cross Blue Shield licensees through our Amerigroup, CareMore, Simply 
Healthcare, and Better Health brands. Anthem intends to continue competing with other Blue plans 
under the Cigna brand. Whctlicr one looks at the individual or small group segment (less dian 50 
employees), large employers (predominanth', self-insured and administrative sendees only contracts), 
Medicare Advantage. Medicaid Managed Care, or in the international market, there are few shared 
local markets between Anthem and Cigna. Tlie differentiated reach of these companies only 
reinforces tlie robust level of local competition that characterizes the health insurance sector, ensuring 
that consumers will continue to benefit from the high degree of choice tliat enables them to make the 
health care decisions that best meet their needs. 

3. Is your proposed merger motivated at all by, or in response to, consolidation among hospitals? 

The movement tow^ards consolidation in the health care sector, generally, is driven by a number of 
factors, including the shared recognition that the needs and demands of consumers are rapidly 
evolving. More specifically, consumers benefit when the options affecting their health care reflect 
botli quality and cost, Health plans, like Anthem and Cigna, arc able to draw from decades of 
experience, informed by the kind of specialized attention that comes from serving so many diverse 
communities across this country. Both companies value the role that they play in their members’ 
lives, and both have made a deliberate investment in cultivating a spirit of collaboration with our 
provider partners. As the health care system continues to place greater emphasis on outcome-based 
care over the traditional, volume-based fee-for-service model, this partnership becomes increasingly 
important. However, market dynamics across the health care sector are shifting and we continue to 
see increased consolidation among hospital systems. In fact, a recent analysis discovered that more 
than 100 hospital consolidation deals w ere reported in 2012, up from the 50-60 per year seen between 
2005 and 2007, ' Further, it was predicted two years ago that 1 ,000 of the nation’s roughly 5, ()()() 
hospitals could seek out mergers by the end of this decade." Despite these dynamics, it would be an 
oversimplification to label tlic proposed merger between Anthem and Cigna as a reaction to what is 
being seen in the hospital sector, rather than what it truly is - a desire to maximize the shared 
efficiencies and complementary capabilities of these companies to benefit consumers more quickly. 

4. Certain parties have advanced criticisms of your proposed merger. For example, the AHA 
asserts that hospital mergers are fundamentally different than your proposed merger because 
your merger will have a more enduring impact. They additionally assert that even a modest 
price increase resulting from your proposed merger will lead to billions of dollars in additional 


‘ Dafny, LecTiiorc, “Hospital Industry Consolidation - Still More to Come?" 'I'he New England. Journal of Medicine, 
Jan. 16. 20 14 (ht tp:/Av\w .neim.o ra-do i/fiiiyi0,105 6/NE JMpl3139 48#t^ ^irtic]e). 

■ Crcswcll, Julie and Reed Abcisoii, “New Laws and Rising Costs Create a Surge of Supersi/ing Hospitals," The 
New York Times, Aug. 12. 2013 tl^:.Avvww.m4imes.coiii/2013/08/13/'busiiie5S.''b)gger-liospitals-n~my-lead-to- 
b i gge r-b i i 1 s- F o r-pa t i c- nt s . Iitml) . 
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consumer cost. Please provide any additional information regarding these assertions that 
would be helpful to the Committee’s evaluation of the related issues. 

The costs that consumers experience when interacting with the health care system are a resnlt of 
many variables. When evaluating rising premium costs, it is important to note tliat regulations, sueli 
as the medical loss ratio (MLR), cap the amonnt of profit that insurers may earn. For instance, under 
this provision, should Anthem exceed this cap, then tliat excess mnst be rebated to the customer. 
Against tliis backdrop, the fact that nearly' 97 percent of premium increases are tied to increasing 
provider costs and prescription drug benefits underscores the disproportionate role that health care 
providers and pharmaceutical manufacturers have on consumers' premium expenses. To suggest that 
a combined Anthem-Cigna could simply raise premiums to the effect of “billions of dollars*’ therefore 
paints a misleading picture of the relationship between health insurer revenue, premiums, and the 
numerous drivers of healtli care costs in the U.S. Tlic high degree of regulatory oversight and 
consumer protections that govern the provision of healdi insurance insulate the consumer from many 
of the variable costs that affect premiums. Further, consumers now have better access to infonnation 
thtui ever before, which, in turn, has led to greater pricing transparency, better quality results, tuid 
improved affordability. Consumers have always known what they want and need from their care, and 
are now able to play a growing role in realizing those goals through a growing number of channels. 

The AHA’s assertion of the fiindamental difference between hospital mergers and those seen in the 
insurance sector is not entirely without merit, however. Current independent analysis has established 
a correlation between price increases and hospital market consolidation,^ In contrast, mergers in the 
hcaltli insurance industry have the potential not only to protect consumers from these price increases 
through improved pricing transparency in negotiations and better management of hcaltli care costs, 
but also through enhanced administrative efficiency. Further, health plans play a pivotal role in using 
data to better nnderstand and improve population health. The investment reqnired to collect and 
analyze tliis data is not insignificant, though. The proposed merger will allow both companies - with 
distinct capabilities - to pool their resources in order to invest in, and develop, the technological 
infrastaicture uecessary to benefit providers and consumers through improved outcome-based benefit 
design and accelerated innovations that lead to reduced costs and enhanced care models. 

5. Both AHA and AMA have presented studies that assert your merger would result in market 
concentration levels that would “raise significant competitive concerns.” Please provide any 
additional information regarding these studies that would be helpful to the Committee’s 
evaluation of the related issues. 

Health care is consumed and delivered locally. We maintain that when the U.S. Department of 
Justice (DOJ) reviews this transaction by market segment at a local level, they will agree with our 
analysis, and that the proposed merger will not resnlt in the concentration levels suggested by the 
AHA. Furtlicr, it is worth pointing out that the calculations used by tlic AHA were not based on the 
type of economically-sound, consumer-centered evidence credited by antitaist economists or the 
DOJ. Their analysis failed to take into account the highly complementaiy footprints of the two 
organizations; in many- cases, both companies do not even offer the same products to the same 


^ Trisli. E. E., and B.J, Herring. 'How Do He<ilth Insurer Market Concentration and Bargiiining Power witli 
Hospitals Affect Health Insurance Vv^mmmsT'Journal of Health Economics 42, (July 2015): 104-1 14. 
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customers in the same geographies. Their cursorx- interpretation of the available market data is not 
only misleading, but also results in a misrepresentation of die minimal shared overlap between 
Anthem and Cigna. Similarly, the data used to assert the AMA's opinion is far too aggregated to 
accurately capture the distinct and complementary' competitive focuses of Anthem and Cigna. 
Specifically, their analysis lumps all commercial market segments together, which only serines to 
present an inaccurate snapshot of competition in local health insurance marketplaces. While the 
AMA did allow that some of the product segments they used to build their argument may not be true 
competitors, they still chose to present the over-generalized data. Again, we have full confidence that 
the DOJ will conduct a thorough examination of the proposed merger, spending the appropriate 
amount of time and resources to carefully evaluate more accurate, reliable, and relevant data to 
determine the true impacts to markets and consumers. 



164 


Response to Questions for the Record from Tom Nickels, 
Executive Vice President, American Hospital Association (AHA) 



American Hospital 
Association. 
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Wainmiiico. 0020)01 4956 
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November 9, 2015 

The Honorable Bob Goodlatte 
Chairman 

Committee on the Judiciary 
U.S House of Representatives 
23 18 Rayburn House Office Building 
Washington. D C. 20515 

Dear Chairman Goodlatte 

1 am writing in response to your request to address questions for the record related to my 
participation at the September 29, 2015, hearing before the Judiciary's Subcommittee on 
Regulatory Reform, Commercial and Antitrust Law. “Healthy Competition*^ The Proposed 
Health Insurance Mergers and the Consequent Impact on Competition " 

Attached please find responses to questions from the subcommittee chairman 

If you have any questions about this information, please contact Megan Cundari. senior associate 
director for federal relations, at 202-626-2268 or meundarnrraha oru 

Sincerely. 

Is/ 

Thomas P Nickels 
Executive Vice President 


Attachment 
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Questions for the Record 

Thomas P. Nickels, Executive Vice President, American Hospital Association 
U.S. House Judiciary Committee 

Subcommittee on Regnlatory Reform, Commercial and Antitrust Law 
“Healthy Competition? The Proposed Health Insurance Mergers and the Consequent 
Impact on Competition.” 

September 29, 2015 

In response to Subcommittee Chairman Marino’s questions 

1 . In your written testimony, you argue that the barriers to entry for new insurance companies 
are significant. There have been reports of hospitals beginning to offer insurance products. 
Do you think that hospitals could serve as viable competitors to insurers, and are the barriers 
to entry lower for hospitals? 

Answer : 

The difficulty of successful entry into the commercial insurance business recently has been 
underscored by the collapse of nine insurance cooperatives. Entry on the scale needed to 
successfully compete with commercial insurers, made larger and even more powerful by the 
proposed transactions, would further discourage entry and make it exceedingly difficult for any 
new entrant to succeed. While a number of hospitals and health systems have begun to operate 
health plans, concentrated mainly on Medicare Advantage coverage, those plans cannot begin to 
replace the competition lost as a result of these potential commercial insurance transactions. 

No hospital or health system plan would have access to resources to sustain and grow their 
nascent plans on anything like the same scale as Anthem or Aetna, Whatever initial advantage 
hospitals might have because they are a known and trusted entity in their communities could be 
overcome by an aggressive campaign to drive them out of the market by either of those insurers. 
Moreover, because they lack the scale of an Anthem or Aetna, it is unlikely that hospital plans 
could be fully price competitive in the foreseeable future. 

2. Tn your written testimony, you state that your hospital members find it challenging to work 
with insurers on new value-based models. Can you provide additional detail regarding these 
challenges? How will the proposed merger affect those challenges? 

Answer : 

Commercial insurers, particularly those on the scale of an Anthem or Aetna, have no financial 
incentive to work with hospitals on value-based models in which savings or risk is shared. As 
stated in the AHA testimony, most commercial insurers have been content to let hospitals do the 
hard work of reducing the length and frequency of admissions, for example, and make other 
changes to delivering care that improve efficiency and decrease costs. That is because it is 
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insurers who reap the greatest financial reward from the hospitals’ efforts. Without sufficient 
competition among the large commercial insurers, the incentive to work in partnership with 
hospitals will likely decrease even further. The proposed insurance company transactions would 
eliminate significant competition in hundreds and thousands of markets and would undoubtedly 
hamper hospitals’ efforts to make important changes to the way in which care is delivered, and 
thereby ultimately harm consumers. 
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Response to Questions for the Reeord from Edmund F. Haislmaier, 
Senior Research Fellow of Health Policy Studies, The Heritage Foundation 


(Congress of the United States 

tioust of llcprcstnutiocB 

COMMITTEE ON THE JUDiCIARV 

Hojte Bui. 

OC20SIS-6216 
<2021 22S 


October 14. 2015 



Mr. Edmund F. Haislmaier 

Senior Research Fellow of Health Policy Studies 

The Heritage Foundation 

214 Massachusetts AvcNK 

Washington. DC 20002 

Dear Mr. Haislmaier, 

The Committee on the Judiciary’s Subcommittee on Regulatory Refonn, Commercial 
and Anlilrusl l^w held a hearing entitled “Healthy Competition? An Examination ol the 
Proposed Health Insurance Mergers and the Consequent Impact on Competition” on Tuesday, 
September 29. 20 i 5 in room 2141 of the Rayburn House Office Building. Thank you for your 
testimony. 

Questions for the record have been submitted to the Subcommittee within five legislative 
days of the hearing. The questions addressed to you ore attached. We would appreciate a full 
and complete rcspon.se as it will be included in the official hearing record. 

Plca.se submit your written answers by Wednesday. November 25, 20 1 5 to Andrea 
Lind.scy at Andrea. l.indscv@mail hou.se.HOv or 6240 O’Neill Federal Office Building, 
Washington, D.C. 20024. If you have any further questions or concerns, please contact Ms. 
Lindsey at (202) 226-7680. 

fhank you again for your participation in the hearing. 



Enclosure 


Bob Goodlatte 
Chairman 
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Mr. Edmund Haislmaier 
October 14, 2015 
Page 2 


Questions submitted for the Record from Subcommittee Chairman Marino 

I. Some employers, particularly large employers, wish to shoulder the financial risk of 
insuring their employees and contract with insurance companies only to provide the 
administrative services of a health insurance plan. In your testimony, you cite the 
expansion of this “administrative only“ service as potentially one of the motivations 
behind the Anthem-Cigna deal. How has the regulatory burden imposed by Obamacare 
impacted the number of employers opting to deploy this approach? Are we seeing more 
companies using this approach to avoid the regulatory burden? Should we have any 
concerns about operating companies attempting to manage the risks of health costs, 
particularly when tliey may not be well-suiusd in do .so? 


2. Do you think the Medicare Advantage market is attracting mure robust competition 
relative to other insurance markets? If so, what is causing insurers to enter this particular 
market? 


2 
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1. The trend of employers shifting from fully insured to self-insured plans has 
continued at the same modest rate as before enactment of the ACA. While there 
are provisions in the ACA that might accelerate that trend, such acceleration has 
so far not shown up in the enrollment data. One factor may be the Obama 
Administration delaying the implementation of the ACA employer mandate. Also, 
Congress recently eliminated the ACA provision that would have subjected 
employer plans with between 50 and 100 workers to the essential benefits 
coverage requirements and small group rating rules starting in 2016. Had 
Congress not acted, it could have been expected that more employers in that firm- 
size range might shift to self-insurance in the coming years to avoid the costs of 
those mandates. 

The ability of smaller firms (those with less than 1,000 covered lives in their 
plans) to manage the risks associated with self-insuring need not be of particular 
concern. First, such firms are unlikely to take on those risks if they do not feel that 
they can manage them adequately. Second, there are a variety of tools available to 
help an employer manage the risks associated with self-insuring its health plan. In 
addition to contracting with vendors to perform administrative tasks, self-insured 
plans can transfer larger risks by purchasing “stop-loss’" and “reinsurance” 
coverage and can manage smaller risks by contracting for services such as 
actuarial consulting, pharmacy benefit management, case management, etc. 

2. Nationally, the markets for Medicare Advantage and individual health insurance 
are about the same size, but there are about 30 percent more insurers offering 
Medicare Advantage plans than insurers offering individual market coverage. The 
table below shows that the difference is due to the fact that, relative to the 
individual market, more of the insurers offering coverage in the Medicare 
Advantage market have small enrollment 

Number of Health Insurers by Size of Enrollment for Medicare 
Advantage and Individual Comprehensive Plans 



Medicare 

Advantage 

Individual 

Comprehensive 

Fewer than 1,000 enrollees. 

123 

35 

1,000 or more enrollees. 

17.3 

172 

Total 

296 

207 


Typically, the smaller Medicare Advantage plans are sponsored by charitable 
organizations, local (county or city) governments, or provider systems. A number 
of them, particularly plans sponsored by local governments or charitable 
organizations, were initially created to handle Medicaid manage care contracts 
and then branched out to offer Medicare Advantage plans as well, especially to 
dual-eligible beneficiaries. In other cases, health systems created subsidiaries 
specifically to offer Medicare Advantage coverage — which is not surprising as 
Medicare is the largest payer for hospital services. 
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Generally, a provider sponsored plan offers coverage only in the geographic area 
served by its sponsoring health system. Plans sponsored by charitable 
organizations and local governments also tend to be locally focused, though a few 
of them are statewide. Prior to the ACA, few of these types of plans offered 
coverage in the individual or employer group markets, though in the last two 
years some have also started offering exchange coverage. 


o 



